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THE ISD PLAINTIFFS’ MOTION TO TAKE JUDICIAL NOTICE

The Fort Bend ISD Plaimiitfs, the Texas Taxpayer and Student Fairness Coalition
Plaintiffs, the Edgewood Plairtitts, and the Calhoun County ISD Plaintiffs (the “ISD Plaintiffs”)
hereby request that the -Court take judicial notice of the legislative history of (1) the 2006
legislation that created-the structure of the current school finance system, (2) the 2011 budget
cuts, and (3) thesrecent 2013 legislation regarding the accountability system and admit them as
exhibits to be included in the appellate record.

L.
Standard for Taking Judicial Notice of Legislative History

The Court may use its discretion to take notice of legislative facts. In re Graves, 217

S.W.3d 744, 751 n.6 (Tex. App.—Waco 2007, orig. proceeding). Legislative facts are “subject
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to judicial notice but are not governed by Rule 201.” In re Sigmar, 270 S.W.3d 289, 302 (Tex.
App.—Waco 2008, orig. proceeding). Whereas adjudicative facts are those facts that would go
to a jury in a jury trial and which are normally proved through the introduction of evidence,
legislative facts are those which have relevance to legal reasoning and the lawmaking process
and “are not normally the objects of evidentiary proof.” In re Graves, 217 S'W.3d at 750
(quotation omitted), Advisory Committee’s Note to Federal Rule 201(a);~1 Tex. Prac., Texas
Rules Of Evidence § 201.2 at 59-61 (3d ed. 2002); cf. First Nat. Baniz.of Amarillo v. Jarnigan,
794 S W.2d 54, 61 (Tex. App.—Amarillo 1990, writ denied) (holding that “adjudicative facts are
those facts concerning the immediate parties, who did what, where, when, how, and with what
motive or intent.”). In other words, legislative facts “help the tribunal determine the content of
the law and of policy and help the tribunal to exercise its judgment or discretion in determining
what course of action to take. Legislative facts are ordinarily general and do not concern the
immediate parties.” 1 Tex. Prac., Texas Rules of Evidence § 201.2 at 59-61 (3d ed. 2002); see
also Aguirre v. State, 948 S'W .2d 377,380 (Tex. App.—Houston [14th Dist.] 1997, pet. ref'd).
“[TIndisputability is not required to justify judicial notice” of legislative facts. In re Graves, 217
S.W.3d at 750 (quotation omitied).

“Legislative history includes the enactment history of a statute, that is, actions taken and
statements made durinig legislative consideration.” Lee v. Mitchell, 23 S'W.3d 209, 213 (Tex.
App.—Dallas 2600, pet. denied). Legislative history falls plainly into the definition of
legislative facts because it serves to show the context for the lawmaking process. Accordingly,
Texas courts have taken judicial notice of the legislative history of a statute. See, e.g., Evans v.
Am. Publ’g Co., 13 SW.2d 358, 361 (1929) (taking judicial notice of history surrounding

enactment of venue statute governing where libel or slander suit against newspaper may be
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brought); Boone v. Pierce, 218 SW.2d 347, 348 (Tex. Civ. App.—Waco 1949, writ ref’d)
(taking judicial notice of historical context and purpose of Federal Emergency Farm Mortgage
Act of 1933).]

Legislative history is not subject to the requirements of Rule 201 which, on its face,
applies only to adjudicative facts. See Tex. R. Evid. 201(a); In re Sigmar, 270 S.W.3d at 302
(“Matters of legislative fact or of other non-adjudicative fact are subject to, judicial notice but are
not governed by rule of evidence governing judicial notice of adjudicative facts.”); Jarnigan, 794
S.W.2d at 61 (“Texas Rule 201, as well as Federal Rule of Evidenoe 201, upon which it is based,
is expressly limited to adjudicative facts.”). Indeed, legislative history may be considered by a
Court at any point in the process. Cf. City of Fort Worthv. Harty, 862 S'W.2d 776, 778 (Tex.
App.—Fort Worth 1993, writ denied) (“We, as an appellate court, have the authority to examine
legislative history of a relevant code provisien-even if it has not been presented to the trial
court.”).

1.

The Court Should Take Judicial Notice of, or Otherwise
Considzr, the Attached Legislative History

A. 2006 Legislative Session

The basic structure of the current school finance system was passed in 2006 through
House Bill 1, which. compressed property tax rates and established the TRE system, and by
House Bill 3, which revised the franchise tax to pay for the property tax reduction. Acts 2006,

79th 3rd C.S.,ch. 5, 2006 Gen. Laws 45; Acts 2006, 79th 3rd C.S., ch. 1 2006 Gen Laws 1.

! Furthermore, when construing a law or determining legislative intent, the Court may consult the legislative

history of a law and consider the legislation’s purpose, the circumstances under which it was enacted, and former
statutory provisions on the same or similar subjects. Tex. Gov’t Code § 311.023; see also; Kish v. Van Note, 692
S.W.2d 463, 467 (Tex. 1985) (noting that the court may look to legislative history to determine the content, scope,
and meaning of the law); Boeing Co. v. Abbott, 03-10-00411-CV, 2012 WL 753170 (Tex. App.—Austin Mar. 9,
2012, pet. filed). The Court should consider the legislative history of a law when asked to do so by a party. Ector
County v. Hollmann, 901 S.W.2d 687, 688 (Tex. App.—El Paso 1995, no writ); City of Fort Worth v. Harty, 862
S.W.2d 776, 778 (Tex. App.—Fort Worth 1993, writ denied).
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Much of the legislative history of House Bill 1 was previously admitted as Exhibits 6393 through
6396. The additional documents for which ISD Plaintiffs now seek judicial notice include
statements of legislative intent that were recorded in the House Journal (attached hereto as
Exhibits 6520 and 6521), and the official Tax/Fee Equity Note (Exhibit 6522) and the Equalized
Education Funding Impact Statement (Exhibit 6523) created by the Legislative Budget Board
(“LBB”).

House Bill 3 from the same legislative session revised the State’s franchise tax in order to
broaden its base and (partially) cover the cost of the property tax reduction contained in House
Bill 1. The ISD Plaintiffs request the Court to take judicial notice of the bill itself (Exhibit
6524), the bill analysis prepared by the Senate Researchh Center (Exhibit 6525), the bill analysis
prepared by the House Research Organization (Exhibit 6526), the Fiscal Note prepared by the
LBB (Exhibit 6527), the Tax/Fee Equity Note prepared by the LBB (Exhibit 6528), and the
enrolled bill summary prepared by the Texas Legislative Counsel (Exhibit 6529).

As the Court considers whether the State has met its constitutional obligation to make
suitable provision for the supportand maintenance of an efficient system of public free schools,
it must ask whether the Legisiative actions establishing that system were arbitrary—in other
words, whether the Legislature’s actions were “taken without reference to guiding rules or
principles.” Neeley v. West Orange-Cove Consol. Indep. Sch. Dist., 176 SW.3d 746, 784 (Tex.
2005). Looking io the legislative history of the bills that established the basic structure of the

school finance system will aid the Court in that analysis.

2 The Calhoun County Plaintiffs do not join in the request to take judicial notice of Exhibits 6523, but do not

oppose the request.
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B. 2011 Legislative Session

During the 2011 Session, the Legislature made substantial cuts to public school funding
system, and as a result had to modify the statutory formulas established in House Bill 1 from
2006. Senate Finance Committee Chairman and President Pro Tempore of the Senate, Senator
Steve Ogden, spoke to the Senate near the beginning of the session. His speech, which discusses
the budget situation and the school finance system, provides context for thelegislative intent and
purpose in passing the related legislation and should be considered by the Court (Exhibit 6530).

C. 2013 Legislative Session

During the 2013 Session, the Legislature passed House Bill 5, which makes changes to
graduation requirements and options, state standardized testing requirements, and the state
accountability system. Acts 2013, 83rd R.S,, ch. 211 The ISD Plaintiffs request the Court to
take judicial notice of the bill itself (Exhibit-£531), the bill analysis prepared by the House
Research Organization (Exhibit 6532), the Fiscal Note prepared by the LBB (Exhibit 6533), and
the attached statements of intent that were recorded in the House Journal (Exhibits 6534 and
6535).

II1.
Prayer

For the reasons. state above, the ISD Plaintiffs respectfully request that the Court take

judicial notice of the attached legislative history and admit it as exhibits 6520 through 6535.
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Respectfully submitted,

THOMPSON & HORTON LLP

T
A Lé(_ ¥, rugwd?_/ N

J. David Thompson, IIT
dthompson{@thompsonhorton.com
State Bar No. 19950600

Philip Fraissinet
pfraissinet@thompsonhorion.com
State Bar No. 00793749

Phoenix Tower, Suite 2000
3200 Southwest Freeway
Houston, Texas, 77027
Telephone: (713) 554-6767
Telecopier: (713) 583- 9668

Holly'G. Mclntush
hmaintush@thompsonhorton.com
State Bar No. 24065721

Wells Fargo Tower

400 West 15™ St., Suite 1430
Austin, Texas 78701

Telephone: 512-615-2350
Telecopier: 512-682-8860

ATTORNEYS FOR FORT BEND ISD

PLAINTIFFS

/s/ Rick Gray

Richard E. Gray, 111
Toni Hunter
Richard Gray IV
Gray & Becker, P.C.
900 West Ave.
Austin, Texas 78701

ATTORNEYS FOR TTSFC PLAINTIFFS
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MEXICAN AMERICAN LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.

/s/ David G. Hinojosa
David G. Hinojosa

State Bar No. 24010689
Marisa Bono

State Bar No. 24052874
110 Broadway, Suite 300
San Antonio, Texas 78205
(210) 224-5476

(210) 224-5382 Fax

MULTICULTURAL, EDUCAITON,
TRAINING AND ADVOCACY, INC.
Roger L. Rice*

240A Elm Street! Suite 22
Somerville, MA- 02144

Ph: (617) 628-2226

Fax: (617)628-0322

* Admittea Pro Hac Vice

ATTORNEYS FOR EDGEWOOD PLAINTIFFS
HAYNES AND BOONE, LLP

/s/ Mark Trachtenberg

Mark. R. Trachtenberg

1 Houston Center

1221 McKinney St., Suite 2100
Houston, Texas 77010

mark trachtenberg(@haynesboone.com

John W. Turner

Michelle Jacobs

2323 Victory Avenue, Suite 700
Dallas, Texas 75218

john turner@haynesboone.com

ATTORNEYS FOR CALHOUN COUNTY ISD
PLAINTIFFS
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
has been forwarded on this 1st Day of October, 2013 to counsel of record in accordance with
Rule 21a of the Texas Rules of Civil Procedure and the Parties’ Rule 11 Agreement, as follows:

G — ™

J. David Thompson, I1I

Via Electronic Mail:

Greg Abbott

Daniel T. Hodge

David C. Mattax

Robert B. O’Keefe

Shelley N. Dahlberg

Texas Attorney General’s Office
General Litigation Division

P. O. Box 12548, Capitol Station
Austin, Texas 78711

shellev dahlberg(@texasattorneygeneral . cov
robert.o'keefe(@texasattorneygeneral.gov

Attorneys for Defendants

Via Electronic Mail:

Richard E. Gray, 111

Toni Hunter

Gray & Becker, P.C.

900 West Ave.

Austin, Texas 7870

rick. grav(@graybecker.com
toni. hunter@gravbecker.com

Attorneys for TTSFC Plaintiffs
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David G. Hinojosa
Marisa Bono

Mexican American Legal Defense and Educational Fund, Inc.

110 Broadway, Suite 300
San Antonio, Texas 78746
dhinojosa@maldef.org
mbono@maldef.org

Roger L. Rice

Multicultural, Education, Training, and Advocacy, Inc.

240A Elm St., Suite 22

Somerville, MA 02144
rlr24(@comcast.net

Attorneys for Edgewood ISD Plaintiffs

Mark. R. Trachtenberg

Haynes and Boone, LLP

1 Houston Center

1221 McKinney St., Suite 2100
Houston, Texas 77010

mark trachtenberg@haynesboone.com

John W. Turner

Haynes and Boone, LLP

2323 Victory Avenue, Suite 700

Dallas, Texas 75218

john turner@haynesboone.com

Attorneys for Calhoun County 1SD Plaintiffs

J. Christopher Diamond

The Diamond Law Firm, P.C.

17484 Northwest Freeway, Suite 150
Houston, Texas 77040
christopherdiamond@yahoo.com

Craig T. Enoch

Melissa A. Lorber

Enoch Kever PLLC

600 Congress, Suite 2800

Austin, Texas 78701
cenoch@enochkever.com
mlorber@enochkever.com

Attorneys for TREEE Plaintiff-Intervenors
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Robert A. Schulman

Joseph E. Hoffer

Ricardo R. Lopez

Schulman, Lopez, and Hoffer, L.L.P.

517 Soledad Street

San Antonio, Texas 78205-1508
rschulman(@slh-law.com

hoffer@slh-law.com

Attorneys for Charter School Association Plaintiffs

588095
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322 79th LEGISLATURE — THIRD CALLED SESSION

HB 5 - POINT OF ORDER

Representative Edwards raised a point of order against further consideration
of HB 5 under Rule 11, Section 2 and Rule 8, Section 3 of the House Rules and
Article III, Section 30 of the Texas Constitution on the grounds that the senate
amendments are not germane, they change the original purpose of the bill,;and
the bill contains more than one subject.

The speaker sustained the point of order, speaking as follows:

Representative Edwards raises a point of order against further consideration
of HBS on the following grounds: (1) that the senate amendinent contains
language that is not germane to the bill and therefore violates Rule-11, Section 2
of the House Rules; and (2) that the senate amendment violates Article III
Section 30, of the Texas Constitution and Rule 8, Section 3, ¢¥ the House Rules.

These are the same points of order that the house alreacly sustained on HB 2
six days ago. All three points of order will be sustained. on the same grounds and
the same rationale that the points of order were sustained on HB 2 six days ago
(79 H.J. 3 C.S. 235 (20006)).

The points of order are sustained. Accordingly, the chair instructs the chief
clerk to return HB 5 to the senate with a message to that effect.

The ruling precluded further consideration of HB 5.

HB 1 - HOUSE CONCURS IN SENATE AMENDMENTS
TEXT OF SENATE. AMENDMENTS

Representative Chisum called up with senate amendments for consideration
at this time,

HB 1, A bill to be entitled Ai’Act relating to public school finance, property
tax relief, and related matters; tiaking an appropriation.

HB 1 - STATEMENT OF LEGISLATIVE INTENT

REPRESENTATIVE ©ASTEEL: Mr. Chisum, will you help me with just a
couple things? I'm trying to be supportive. Couple of questions. Always been
interested in teacher pay—

REPRESENTATIVE CHISUM: Absolutely.

CASTEEL: .And are we being up front when we say we're passing a $2,000 pay
raise wheriractually $500 of that is already in the mix for insurance
reimbursement. Are we actually doing $1,500 plus the $500 or are we doing
$2,000.plus the $5007?

CHISUM: You are correct in the last, it's $2,000 plus the $500, which in fact
ceaid be used as pay raise or set aside as health insurance and those sort of
things.
CASTEEL: Soit's $2,000 plus $500?
CHISUM: Absolutely.
CASTEEL: And in addition, when the $500 is back on the table for the
paraprofessionals and the other people who work in education?

EXHIBIT

6520
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CHISUM: Absolutely, that money is still available.

CASTEEL: Alright, now then, the next question I have is—I've been trying to
understand—I thought and I want to believe this that we are actually going to do
a true property tax reduction for our folks at home. I mean, we promised that,
we've been talking about it the two terms I've been here.

CHISUM: Absolutely.

CASTEEL: Okay, so I'm thinking I want to send home a steak, not'a piece of
bacon, a steak. So here's my question we're telling Mom and Pop Casteel, "We're
going to drive your property tax down, we hope, to a dollar."?

CHISUM: That's correct.

CASTEEL: Alright, and we're going to pass these bills: the governor's plan, the
business plan, three, the cigarette tax, maybe or maybe nut five, and the liar's
affidavit, four. And from those funds, we're going to fund your property tax
relief?

CHISUM: That is correct.

CASTEEL: So I'm excited. My left pocket is full And my family is going to
benefit, so I'm happy. But then I look and see in ihe year 2008, we're somewhere
between $4.2 billion and $5 billion short andn 2009 it may be $5.2 billion. In
2010, it may be 10, so now I'm thinking, "Paddy Casteel, you didn't get a steak,
you got a piece of bacon. And your left pocket was excitedly full and now it's
been jerked out of your right pocket." New make me feel like my steak is staying
with me.

CHISUM: You know, we have « surplus, which was added this morning, and the
economy is extremely strong and I know about those fiscal notes.

CASTEEL: I lived through tihe 80s and I know how the economy can flip, but
let's assume the surplus stays the same. We're still short. I think if you look at the
numbers if you could, and 1 understand that the comptroller cannot certify in '08
or '09, you can't do that because it's a guess. But let's play like she could. So if
she took the current surplus, and she took what we anticipate from the new
business tax, the vigarette tax, the liar's affidavit tax, you're still going to be
short. You're stili-going to be short, unless you're banking on the fact that we're
going to win _the lottery and in fact the surplus will just be humongous, if it's
not—I mean,1'm not going to be here, so I'm not worried. But I'm worried as
Mommy cand Daddy Casteel because I'll be at home paying, I'll be sending my
steak tack, I want to make sure that you don't come back and say, "Whoops,
made.a-mistake. We've got to raise you're taxes." Maybe it's a sales tax, maybe
it's~aii income tax, but we have to come back because we've promised you this
atid'we've got to deliver it in these years. Now make me feel better.

CHISUM: Alright, the comptroller actually estimated the price of oil at $35. Do
you know how long it's been since we've had $35 0il? You've got a reasonable
thought about what that is to the State of Texas? There's no evidence that that's
going to stop. There's no evidence that the Bamnett Shale, which is going to
contribute $3 billion unanticipated to that—it will get even larger.
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CASTEEL: I hope you are right, but if ethanol or if some of these price controls
or some of these other things that people want to do because they are mad at the
oil industry happen, you're still banking on what's coming down.

CHISUM: And I have a lot of confidence in this economic engine in the State of
Texas and the fact that we're going to settle for a long time this issue with school
finance. And we have reconstructed our business tax, and I think that we'se on
good ground here, and if I didn't—you know me better than that. I would not
stand down here and present this bill.

CASTEEL: Warren, I don't doubt you at all, but what I worry about is the fact
that we make promises and then we have to take them back, andJ'm telling you
it's going to happen based on the figures at this point. So my ¢oticern is, when we
do this, are we going to be up front with the tax payer? Ana<say it probably will
be back in '07 with a tacit sales tax or in '09 will some otheér kind of tax because
this is not going to generate the amount of money that ii's going to take—we're
going to be $3, $4, $5 billion short each year unless v7iat you and I hope, oil sells
for $200 a barrel, and we get a lot of money. You,ime, and the steak.

CHISUM: I agree, Carter, and you know we weould not be truthful to the people
of Texas if we didn't express that we are coneeiried about that, but we have some
very good economists that worked on this business tax bill. We're bringing a
huge number of people back into paying tae tax and you know that as well as
anybody.

CASTEEL: But you know what?-You going to take some people out. I can
already tell you that there's law! industries—or lawyers in this state—that are in
incorporations are going to go into general partnerships. So while you're thinking
you're closing some loopholcs, you've opened up some more. But I agree. I just
want to make sure that wo'te not getting ourself in a box, again, by telling the
public, "We're going to w.dollar, rest assured, you'll never have another problem
again." When we're realiy going to come back with a new tax down the road in
order to fund this because we're going to be short.

CHISUM: I don't velieve that that's going to happen, Carter. I believe that we
will fund this and we will make it work.

CASTEELY Okay, well I hope you're right, and I don't mean to be a naysayer,
but I doii’t, think it's going to happen. Now let me ask you this question, let's
assumg that—

CHISWM: Carter, we may not because you may not be here to help us and I
kaew you—

CASTEEL: Yeah, well, I'll be at home. I'll be helping you at home. Let me ask
you this question, what happens to the needs of—and I'm interested in educators,
I'll just use them—what happens to the needs of education two years from now?
What happens to the needs in CHIP, or Medicaid, or jails, what happens to them?
And I say the reason I ask that is because I don't believe or it doesn't appear to
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me, and you can correct me if I'm wrong, that we're not too interested in what
educators have to say to us, we're not interested. So how can you assure me that
we're going to be able to have the funds to take care of education?

CHISUM: Well, Carter, and maybe we can get Mr. Pitts up here to talk about it,
you know if you just take the worst look at this you know the big driver thut's
driving our budget is healthcare and this doesn't solve that. It doesn't have
anything to do with that, but let me tell you we will answer those things;.and we
will do it in a timely manner, and we will do it because our economy<is strong
and we're going to do okay. And education will always be in the forefront. And if
we have to do something to make sure education stays at the front;’I guarantee
this house and the senate will make that happen.

CASTEEL: Okay, my question is if you're $3, $4, to $5 billion short a year and
you just told me that health is a driving force as well as sonic other issues, where
do those funds come from? Are they coming from the surplus as well?

CHISUM: Well, they're going to come a lot from-some of the manners that
we've put in through the HB 2219. You know we're.going to be working on and
this rising cost of healthcare is going to rise a lot faster—

CASTEEL: You will agree with me, in the State of Texas we can only spend
what we've got. We're not Washington DC.

CHISUM: Absolutely, we can only spend-vwhat we've got. And we don't want to
do anything differently.

CASTEEL: Are we going to get all this money to do all this stuff without going
back to Mom and Pop Casteel and cay, "you have to now take money out of that
left pocket that we gave you ana-siart funding again through tax increases?" Are
you setting yourself up for anctijer tax increase?

CHISUM: Carter, I don't think so. And let me tell you, we're talking about
property taxes here and«wc're not going to go back and redo—we're going to
hold that property tax’dewn because we want your mom and pop to stay in their
home. We don't want to tax them out of their home.

CASTEEL: Butnew remember, Mom and Pop Casteel need to go to the store.
I've got to buysiioes. So, you may tell me, Carter, your property tax at home is
good, but when I go it's my sales tax or some other kind of tax that we've
dreamed up ©ere. Then we're going to be back telling the public, "Well, we fixed
the property tax, now we've got to go fix this tax." I think we're playing a shell
game and it disturbs me. I hope we're not. You're telling me we're not.

CHISWUM: No, I'm not telling you we're not. You know exactly that—you are a
very intelligent lady and that's the reason we're going to miss you because you
peint those things out. It is not going to be easy, Carter. It is not going to be easy.

CASTEEL: Well here's all I'm asking. Are we willing, as a body, to tell our
people at home we are attempting to help you with property tax, but get ready
sister because we'll be back for more?

CHISUM: Absolutely.
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CASTEEL: Absolutely. So you're admitting that we'll be back for more?

CHISUM: Carter, it's going to cost more to operate government tomorrow than it
does today and we're well aware of that.

(Eiland in the chair)
HB 1 - STATEMENT OF LEGISLATIVE INTENT

REPRESENTATIVE MADDEN: First of all, does Article V in any-way take
away from the State Board of Education's authority or power to approve and
adopt curriculum?

CHISUM: Absolutely not.

MADDEN: If the elected State Board of Education disagrees wiin the findings of
the vertical alignment teams or disagrees with what the, ccmmissioners have
approved, can the State Board of Education reject their findings and not approve
and adopt what the commissioners have approved?

CHISUM: Certainly they can. We're not taking that &hility away from what they
want to say and they can—so, yes you are right.
MADDEN: I certainly read that in the legislation and in the language there and
certainly agree with you. Also, if the State Board of Education disagrees with
portions of the commissioner's approved teport, can that state board only adopt
portions of the report they agree with' ana not adopt those portions they may
disagree with?
CHISUM: T hope you're not asking-me about their parliamentary procedure over
there where they can divide the question on a report and only adopt parts of that. I
would think that would be the case, because you wouldn't want them to adopt
something that they didn't agree with, but if you're asking me their parliamentary
procedure that they operate.ihieir state board then I have to tell you, I'm not aware
of that. But it would be vy answer to your question, I think yes, they can.
MADDEN: Okay, and 1t's not our position here to deal with their parliamentary
procedures. That is.iiieir responsibility, that they have whatever rules of the state
board.
CHISUM: That is correct.

REMARKS ORDERED PRINTED

Representative Madden moved to print remarks between Representative
Chisurirand Representative Madden.

The motion prevailed.
(Speaker in the chair)
REMARKS ORDERED PRINTED

Representative Leibowitz moved to print remarks between Representative
Casteel and Representative Chisum.

The motion prevailed.
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REMARKS ORDERED PRINTED

Representative Eiland moved to print remarks between Representative
Chisum and Representative Eiland.

The motion prevailed.
HB 1 - STATEMENT OF LEGISLATIVE INTENT

REPRESENTATIVE MCREYNOLDS: Warren, strictly for the record, s¢ .that we
can know intent beyond a question of a doubt and there's no doubt in dnybody's
mind—Iet me ask you three questions, please. Is it true that the basic-allotment,
the guaranteed yield, and the equalized wealth level are all setvat the 88th
percentile at wealth under this $1.33?

CHISUM: That is correct in this bill.

MCREYNOLDS: The next applies to the meaningful discretion tie—the next
two. Is it true that the first four cents in '07 and '08, and the two cents in '09, in
the meaningful discretion tier, there is no recapture-aind the equalized level is
linked to the wealth level of the Austin Independent School District?

CHISUM: That's correct, and that was six pennies in total, not four twice.

MCREYNOLDS: And the last question, Warteri, strictly for the record, is it true
for the last 11 cents of the meaningful diserction tier that the guaranteed yield is
at $31.95 and the equalized wealth level ic-a little over $319,000?

CHISUM: That's exactly right, and that's in this enrichment tier of this bill in
that print.

REMAREKS ORDERED PRINTED

Representative McReynolds moved to print remarks between Representative
Chisum and Representative IMicReynolds.

The motion prevailea:

The motion to concur in the senate amendments to HB 1 prevailed by
(Record 70): 136 Yeas, 8 Nays, 0 Present, not voting.

Yeas — Mz Speaker(C); Allen, A.; Alonzo; Anchia; Anderson; Bailey;
Berman; Blakz; Bohac; Bonnen; Branch; Brown, B.; Brown, F.; Callegari;
Campbell; Casteel; Castro; Chavez; Chisum; Cook, B.; Cook, R.; Corte, V.;
Crabb; Crownover; Davis, I.; Davis, Y.; Dawson; Delisi; Deshotel; Driver;
Dukes; Idunnam; Dutton; Edwards; Eiland; Eissler; Elkins; England; Escobar;
Farakeo; “Flores; Flynn; Frost; Gallego; Gattis; Geren; Giddings; Gonzales;
Gonzalez Toureilles; Goodman; Goolsby; Griggs; Grusendorf; Guillen; Haggerty;
Hamilton; Hamric; Hardcastle; Harper-Brown; Hartnett; Hegar; Hernandez;
Herrero; Hilderbran; Hill; Hochberg; Hodge; Homer; Hope; Hopson; Howard, C.;
Howard, D.; Hughes; Hunter; Hupp; Isett, C.N.; Jackson; Jones, D.; Jones, J.;
Keel; Keffer, B.; Keffer, J.; King, P.; King, T.; Kolkhorst; Krusee; Kuempel;
Laney; Laubenberg; Leibowitz; Luna; Madden; Martinez; Martinez Fischer;
McCall; McClendon; McReynolds; Menendez; Merritt; Miller; Morrison;
Mowery; Naishtat; Nixon; Orr; Otto; Paxton; Pena; Pickett; Pitts; Puente;

EXHIBIT
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Quintanilla; Raymond; Reyna; Riddle; Ritter; Rose; Seaman; Smith, T.; Smith,
W.; Smithee; Solomons; Strama; Straus; Swinford; Talton; Taylor; Thompson;
Truitt; Turner; Van Arsdale; Vo; West; Wong; Woolley; Zedler.

Nays — Burnam; Coleman; Farrar; Noriega, R.; Oliveira; Rodriguez;
Veasey; Villarreal.

Absent, Excused — Denny; Moreno, P.; Olivo; Phillips; Solis.
Absent — Uresti.
STATEMENT OF VOTE

When Record No. 70 was taken, I was temporarily cu: of the house
chamber. I would have voted yes.

Uresti
REASONS FOR VOTE

I initially voted for HB 1 in the house becaus2’it was a simple bill that
achieved the goal of this special session: to reform the school finance system and
provide school district property tax relief. The bill that came back from the senate
was dramatically different, combining property-tax relief with a hodge-podge of
education reforms.

While I am glad that teachers, counselors, nurses, and librarians will receive
a $2,000 pay raise, I consider that only a good start toward paying them what
they deserve. All education emplovees, including support personnel, need and
deserve a minimum of a $3,000 sziary increase and a restoration of the $1,000
health care stipend. Our teachers have not received a pay raise from the state
since 1999. Even with this $2,900 pay raise, the average Texas teacher's salary
will still lag nearly $5;960 under the national average. Without better
compensation, teachers' will continue to leave the profession in droves. According
to a study done by Sam Houston State University, 46 percent of Texas teachers
are considering leaviing the profession with lack of compensation being a major
reason.

I am also concerned with other aspects of this bill including:

(1) TheWilliams amendment added in the senate, which will likely require
much of theavailable revenue in the next biennium and in the future to pay for
property. iax cuts. This could threaten the legislature's ability to fund education,
healthicare, transportation, public safety, and other pressing state needs in the
futte:

(2) An incentive pay program that will further emphasize the importance of
standardized test taking in schools. Our teachers' priority should be teaching our
children, not teaching our children how to take tests.

(3) The continuing erosion of local control with the mandatory school
starting date and the low threshold established for allowing the commissioner of
education to order the private takeover of public schools.
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Despite these concerns, I feel it is important that the legislature meet its duty
by fulfilling the property tax relief requirements of the supreme court order. And,
although not as much as I wanted, the bill does improve teacher compensation.
That is why I voted to concur in senate amendments to HB 1.

Leibowitz

I voted against concurrence with senate amendments to HB 1 because the
bill could force future tax increases, especially sales taxes, which
disproportionately hurt Texas' poor citizens, or cut governmental services to the
same poor, needy Texans. Either way, HB 1 will have a detrimentai.impact.

If the spending provisions of the bill are maintained, Te:as will have to
come up with more than $5 billion per year in the next hiennium. Current
revenue projections for the next two years are nowhere nedr sufficient to cover
that cost. Clearly, the next legislature will have to take significant action—either
tax increases or large budget cuts—to resolve the shortfall.

Additionally, HB 1 does much less than it could have to help Texas teachers.
While the bill does provide a pay raise, once adjusted.tor inflation, Texas teachers
still earn less than they did in 2000. Consequently, teacher pay in Texas falls
further behind the national average. The meney in HB 1 that is dedicated to
unproven, and poorly outlined, incentives, eould have been used to provide
another $1,000 per teacher.

For these reasons, and other, I voted-against concurrence of HB 1.

Oliveira
Senate Committee Substitute

CSHB 1, relating to public school finance, property tax relief, public school
accountability and programs,-and related matters; making an appropriation.
BE IT ENACTED BY - THE LEGISLATURE OF THE STATE OF TEXAS:
ARTICLE 1. PUBLIC.SCHOOL FINANCE AND PROPERTY TAX RELIEF
SECTION 1.01. “Section 41.002(a), Education Code, is amended to read as
follows:
(a) A schooldistrict may not have a wealth per student that exceeds:

(1) thewealth per student that generates the amount of maintenance and
operations tax 1cvenue available to a district at the 88th percentile in wealth per
student, for ihe district's maintenance and operations tax effort equal to or less
than the rate equal to the sum of the product of the state compression percentage,
as detézimined under Section 42.2516, multiplied by $1.50,

(2) the wealth per student that generates the amount of maintenance and
operations tax revenue available to a school district at the percentile of wealth per
student corresponding to the amount of revenue per student per cent of tax effort
under Section 42.302(a-1)(2) for which state funds are appropriated for that
school year, for the district's maintenance and operations tax effort equal to or
less than the rate equal to the sum of the product of the state compression
percentage, as determined under Section 42.2516, multiplied by $1.50, and
$0.04, subject to Section 41.093(b-1); or
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LEGISLATIVE BUDGET BOARD
Austin, Texas

TAX/FEE EQUITY NOTE

79TH LEGISLATURE 3rd CALLED SESSION - 2006

May 11, 2006

TO: Honorable Tom Craddick, Speaker of the House, House of Reprizsentatives
FROM: John S. O'Brien, Deputy Director, Legislative Budget Board

IN RE: HB1 by Chisum (Relating to public school finance, property tax relief, public school
accountability and programs, and related matters; making an appropriation.), As Passed
2nd House

Table 1
House Bill 1, As Passed 2nd House: Summary of Elements

This analysis 1s for taxes effective n fiscal 2008.

Revenue Changes
* Reduce school district property maitenance and operations tax rate to $1.00.

e Allow limited local enrichment m excess of the reduced property tax rate.

Dollar Value of Revenue Changes in Fiscal 2008

e $5,823.2 million net property tax reduction; $6,587.7 million decrease from the rate reduction, $764.6
million mcrease fron local enrichment

Initial Impactin Fiscal 2008

* A net decrease to busmess of $3,038.1 million
¢ A net decrease to households of $2,785.1 million EXHIBIT

6522
Major Industry Initial Impactin Fiscal 2008

e The largest dollar decrease: $961.6 to the Finance, Insurance & Real Estate mdustry
e The largest percentage decrease: 11.2 percent to the Agriculture, Forestry & Fishng mdustry

Final Incidence of Changes Effective in Fiscal 2008

www.capitol state.tx us/tlodocs/793/impactstmts/html/HB00001 FD .htm 1/5
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e Lowest income level (income range from $0 to $14,042):
A decrease of $133.3 million, or 6.19 percent.

e Middle ncome level (income range from $43,403 to $53,968):
A decrease of $287.9 million, or 6.58 percent.

* Highest mcome level (income range from $146,804 and above):
A decrease of $1,407.0 muillion, or 9.17 percent.

www.capitol state.tx us/tlodocs/793/impactstmts/html/HB00001 FD .htm
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Initial Tax Impact by Industry:

House BIill 1, As Passed 2nd House, was analyzed using the LBB’s multi-tax model to determme the mitial
mpact of the proposed changes relative to current state and local tax law. The results of the analysis are shown
m Table 2 below.

Table 2
Comparison of Initial Tax Impact under
Current Law vs. House Bill 1, As Passed 2nd House
Fiscal Year 2008
Comparisons Include Property Tax, Sales and Excise Taxes and T:ixes on Business

Gm;rsocsltlactf' Cur{;lx Percent] Proposed| Percent}  Change in] Percent Chzflrc:IilI:
Share s. Liability of Total]Law Liability] of Total Liability] of Total Lia‘t% ility
[%]] [$ Million] [%]] [$ Million] (7]] [$ Million] [%6] [Yo]

___Taxes Paid by Business: _-‘
gf;;‘lglmre’ Forestry & 08 7746 21 673 2.0 86.8 2.9 1121
Mining 6.7 4.821.1 12.8 4364 4 13.1 -256.7 8.4 -5.32]
Utilities & Transportation 7.3 46138 12.2 7,226.3 12.2 -387.5 12.8 -8.40
Construction 5.1 1,188.4 31 A 1,158.4 33 -30.0 1.0} -2.52]
Manufacturing 13.0] 5212.4 135. 4,710.2 13.6 -502.2 16.5 -9.63
Wholesale & Retail Trade 15.8 3,279.8 3.7 2,999.7 8.6 -280.1 9.2 -8.54
Information 51 3,103.9 —8.2 2,833.1 8.2 -270.8 8.9 -8.72]
Esnz?ece’ Insurance & Real 197 86957 ) 230  7.7341 223 -961.6 317 -11.06
All Other Services 26.5 6,0693 16.1 5,806.8 16.7 -262.4 8.6 -4.32]
Total Taxes on Business: 100.0} 37/7538.9 100.0} 34,720.8 100.0 -3,038.1 100.0} -8.05

___Taxes Paid by Households: ~

Residential Owner-Occupied l - 0 18.814.1 16,029.0 -2,785.1 -14.80
Personal Consumption ‘ 18,872.3 18,872.3 0.0} 0.00
Total Taxes on Households: - - 37,686.4 34,9013 -2,785.1 -7.39
| Total Taxes J | 75.4453] A -5.823.2] | -7.72

www.capitol state.tx us/tlodocs/793/impactstmts/html/HB00001 FD .htm 3/5
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Tax Incidence by Income Group

Economists commonly distinguish between the mitial "mpact” of a tax and its "ncidence." The mitial mpact of a
tax falls on taxpayers legally able to pay the tax, while the mcidence refers to the ultimate payer ofthe tax. For
example, the mitial impact of a busmess tax falls on the firm mcurring the tax liability. Over time, to varymng
degrees, the tax cost is "shifted" so that the ultimate burden of the tax falls etther to consumers m different retail
prices, to employees m changed wages, to owners of land and capttal n different mvestment returns, or most
likely, to some combmation of all three. The degree to which a tax can be shifted, and the amount of time that
elapses before a tax can be shifted, depend on the type of tax and the competitiveness of capital, labor, mput
material and product markets.

The results of this analysis for tax law changes effective with this proposal are shown'm Table 3 and Table 4.

Tax Incidence by Income Decile
Current Law vs. House Bill 1, As Passed 2nd House
Taxes Effective in Fiscal Year 2008

Table 3

Comparisons Include Property Tax, Sales and Excise Taxes and Taxes on Business

Decile Decile Current Law Percent off Proposed Law Percent of] Change in Percept

Decile Income: Income: Tax Total Tax Total Tax Change in
Lower Bound| Upper Bound Tax]

[$] [$] [$ Million | %J.r [$ Million] [%0] [$ Million] [%o]

1 0 14,042 2,1532 '”;.6 2,019.9 37 -1333 -6.19
2 14,042 23,872 2.485.7 v 42 2.325.5 43 -160.1 -6.44
3 23,872 33,190 32172 5.4 3,014.3 55 -202.9 -6.31
4 33,190 43,403 3,552.4{.' - 6.0] 3,321.7 6.1 -230.7 -6.49
5 43,403 53,968 4375.6 7.4 4,087.7 7.5 -287.9 -6.58
6 53,963 67,019 5,11.2.2 8.6 47723 87 -339.9 -6.65
7 67,019 82,976 6,1519 10.4 3,715.5 10.5 -436.4 -7.09
8 82,976 104,865 ) 7.470.7 12.6 6,911.0 12.7 -559.7 -7.49
9 104,865 146,804 N 92925 15.7 8,525.4 15.6 -767.1 -8.25
10 146,804]  and abowe 15,336.0 259 13,929.1 25.5 -1.407.0} -9.17
';[oalz 59,1473 100.0] 54,622.3 100.0 -4,525.0| -7.65

www.capitol state.tx us/tlodocs/793/impactstmts/html/HB00001 FD .htm
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Summary of Tax Incidence Findings

House Bill 1, As Passed 2nd House, would ultimately reduce the taxes of all households by $4,525.0 million for
tax law changes effective m 2008. The difference between the mitial reduction m revenue of $5,823.1 million m
fiscal 2008 and the ultimate reduction of $4,525.0 million in tax mcidence is primarily due to the exporting of
some of the tax changes to non-Texas consumers and busmesses, changes m federal tax hability, and the
absorption of some of the tax changes by busiess profits, some of which are receved by non-Texas
shareholders and busmess owners.

Table 4
Effective Tax Rate by Income Decile
Current Law vs. House Bill 1, As Passed 2nd House
Taxes Effective in Fiscal Year 2008
Comparisons Include Property Tax, Sales and Excise Taxes and Taxes on Business

Decile Income:] Decile Income: Current Law| Proposed Law Change in| Percent Change
Decile Lower Bound| UpperBound]| Effective Rate] Effective.Rate] Effective Rate] in Effective Rate
[$] [$] [70] [70] [Vo] [70]

1 0 14,042 32.76 4 30.73 -2.03 -6.19
2 14,042 23,872 15.40] & 14.41 -0.99 -6.44
3 23,872 33,190 13.01: 12.19 -0.82 -6.31
4 33,190 43,403 1114 10.42 -0.72 -6.49
5 43403 53.968 10.07 9.40 20.66 26,58
6 53,968 67,019 = 9.76 9.11 -0.65 -6.65
7 67,019 82,976 N 9.49 8.82 -0.67 -7.09
8 82,976 104,865 ) 9.24 8.55 -0.69 -7.49
9 104,865 146,804, 871 7.99 -0.72 -8.25
10| 146,804 and algose] 6.87 6.2 20,63 917
Total: 9.09 8.39 -0.70 -7.65

Summary of Effective i2ate Findings

House BIll 1, As Passed 2i:a-House, would ultimately reduce the effective rate for all households by 7.65
percent for taxes effective in fiscal year 2008. The effective tax rate is the aggregate amount of tax m a given
mcome class divided by'the aggregate amount of personal mcome m that class.

Source Agencies:
LBB Staff: JOB, EB, SD, SM

www.capitol state.tx us/tlodocs/793/impactstmts/html/HB00001 FD .htm
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LEGISLATIVE BUDGET BOARD
Austin, Texas

EQUALIZED EDUCATION FUNDING IMPACT STATEMENT

79TH LEGISLATURE 3rd CALLED SESSION - 2006

May 11,2006
TO: Honorable Tom Craddick, Speaker of the House, House of Reprizsentatives
FROM: John S. O'Brien, Deputy Director, Legislative Budget Board

IN RE: HB1 by Chisum (Relating to public school finance, property tax relief, public school
accountability and programs, and related matters; making an appropriation.), As Passed
2nd House

The bill would make formula and/or structural changes to the Foundation School Program. The
percent of equalized revenue in the system during each of the first five years following passage is
estimated as follows:

Fiscal Vear Percent of Equalized Revenue
2007 97.0
2008 96.0
2009 95.0
: 2010 95.0
2011 94.0

Source Agencies:
LBB Staff: JOB, UP, JSc

EXHIBIT
6523
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AN ACT

relating to certain taxes affecting businesses; making an
appropriation; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. (a) Section 21,02, Tax Code, is amended by
amending Subsection (a) and adding Subsection (e) to read as
follows:

(a) Except as provided by Subsections [Subseectdien] (b) and
(e) and by Sections 21.02%4 21.04, and 21.05, tangible perscnal
property is taxable by aivaxing unit if:

(1) it Jdis“located in the unit on January 1 for more
than a temporary period;

(2) ~4it normally is located in the unit, even though it
is outside theunit on January 1, if it is outside the unit only
temporarilys

(3) it normally is returned to the unit between uses
elsewliere and is not located in any one place for more than a
tempurary period; or

(4) the owner resides (for property not used for
business purposes) or maintains the owner's [Bis] principal place
of business in this state (for property used for business purposes)
in the unit and the property is taxable in this state but does not
have a taxable situs pursuant to Subdivisions (1) through (3) of

this subsection [seection].
EXHIBIT
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(e) In this subsection, "portable drilling xig" includes

equipment associated with the drilling rig. A portable drilling

rig designed for land-based o0il or gas drillims or exploration

operations is taxable by the taxing unit in which the rig is located

on January 1 if the rig was located in the appraisal district that

appraises property for the unit for the preceding 365 consecutive

-

days. If the drilling rig was not located in the appraisal district

where it is located on January 1 for the preceding 365 days, it is

taxable by the taxing unit in which the owner's principal place of

business in this state is located on January 1.

(b) Section 21.02, Tax Code, as amended by this section,
applies only to the taxable-situs of property for an ad valorem tax
year that begins on or after January 1, 2007.

(c) This section takes effect January 1, 2007.

SECTION 2. <Subchapter A, Chapter 171, Tax Code, is amended
to read as follows:

SUBCHAPTER A. DEFINITIONS; TAX IMPOSED

Sec..*171.0001. GENERAL DEFINITIONS. In this chapter:

(1) "Affiliated group" means a group of one or more

entities in which a controlling interest is owned by a common owner

or owhers, either corporate or noncorporate, or by one or more of

the member entities.

(2) "Assigned employee'" has the meaning assigned by

Section 91.001, Labor Code.

(3) "Banking corporation" means each state, national,

domestic, or foreign bank, whether organized under the laws of this

state, another state, or another country, or under federal law,
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including a limited banking association organized undexr.Subtitle A,

Title 3, Finance Code, and each bank organized under Section 25(a),

Federal Reserve Act (12 U.s.C. Sections (»611-631) (edge

corporations), but does not include a bank holding company as that

term is defined by Section 2, Bank Holding Company Act of 1956 (12

U.S.C. Section 1841).

(4) "Beginning date" means:

(A) for a taxable entity chartered or organized

in this state, the date on which“the taxable entity's charter or

organization takes effect; and

(B) for any -other taxable entity, the date on

which the taxable entity begins doing business in this state.

(5) "Charter!" includes a limited liability company's

certificate of organization, a limited partnership's certificate

of limited partnership, and the registration of a limited liability

partnership.

(6)~ "Client company" has the meaning assigned by

Section 91.001, Labor Code.

(7) "Combined group" means taxable entities that are

part ¢£ an affiliated group engaged in a unitary business and that

are required to file a group report under Section 171.1014.

(8) '"Controlling interest" means:

(A) for a corporation, either 80 percent or more,

owned directly or indirectly, of the total combined voting power of

all classes of stock of the corporation, or 80 percent or more,

owned directly or indirectly, of the beneficial ownership interest

in the voting stock of the corporation; and
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(B) for a partnership, association, trust, or

other entity, 80 percent or more, owned directly or indirectly, of

the capital, profits, or beneficial interest inrthe partnership,

association, trust, or other entity.

(9) "Internal Revenue Code'" means the Internal Revenue

Code of 1986 in effect for the federal tax year beginning on January

1, 2006, and any regulations adopted under that code applicable to

that period.

(10) "Lending institution" means an entity that makes

loans and is regulated by the Federal Reserve Board, the Office of

the Comptroller of the Currency, the Federal Deposit Insurance

Corporation, the Texas DUepartment of Banking, the Office of

Consumer Credit Commissioner, the Department of Savings and

Mortgage Lending, th® Credit Union Department, or any comparable

regulatory body.

(11)~ <'Management company" means a corporation,

limited liability company, or other limited liability entity that

conducts all or part of the active trade or business of another

entity {(fthe "managed entity") in exchange for:

(A) a management fee; and

(B) reimbursement of specified costs incurred in

the conduct of the active trade or business of the managed entity,

including "wages and cash compensation”" as determined under

Sections 171.1013(a) and (b).

(12) "Retail trade" means the activities described in

Division G of the 1987 Standard Industrial Classification Manual

published by the federal Office of Management and Budget.
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(13) "savings and loan association" means a savings

and loan association or savings bank, whether organized under the

laws of this state, another state, or another gountry, or under

federal law.

(14) "Shareholder" includes &  limited liability

company's member and a limited banking association's participant.

(15) "staff leasing servites company" has the meaning

assigned by Section 91.001, Labor Code.

(16) "Total zrevenue' means the total revenue of a

taxable entity as determined under Section 171.1011.

(17) "Unitary business" means a single economic

enterprise that is made up eof separate parts of a single entity or

of a commonly controlled group of entities that are sufficiently

interdependent, integrated, and interrelated through their

activities so as to provide a synergy and mutual benefit that

produces a sharing or exchange of value among them and a significant

flow of wvalue to the separate parts. In determining whether a

unitary business exists, the comptroller shall consider any

relevant factor, including whether:

(A) the activities of the group members:
(i) are in the same general line, such as
manufacturing, wholesaling, 7retailing of tangible personal

property, insurance, transportation, or finance; or

(ii) are steps in a vertically structured

enterprise or process, such as the steps involved in the production

of natural resources, including exploration, mining, refining, and

marketing; and
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(B) the members are functionally' integrated

through the exercise of strong centralized management, such as

authority over purchasing, financing, product limg, personnel, and

marketing.

(18) "Wholesale trade" means theactivities described

in Division F of the 1987 Standard Industrial Classification Manual

published by the federal Office of Management and Budget.

Sec. 171.0002. DEFINITION OF TAXABLE ENTITY. (a) Except as

otherwise provided by this section, "taxable entity" means a

partnership, corporation, bankKing corporation, savings and loan

association, limited liability company, business trust,

professional association, -business association, Jjoint wventure,

joint stock company, holding company, or other legal entity. The

term includes a combined group. A joint venture does not include

joint operating \or co-ownership arrangements meeting the

requirements of- Treasury Regulation Section 1.761-2(a)(3) that

elect out of. federal partnership treatment as provided by Section

761(a), Internal Revenue Code.

(b)) "Taxable entity" does not include:

(1) a sole proprietorship;

(2) a general partnership the direct ownership of

which is entirely composed of natural persons;

(3) a passive entity as defined by Section 171.0003;

(4) an entity that is exempt from taxation under

Subchapter B.

(c) "Taxable entity" does not include an entity that is:
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(1) a grantor trust as defined by Sections 671 and

7701(a) (30)(E), Internal Revenue Code, all of the grantors and

beneficiaries of which are natural persons or charitable entities

as described in Section 501(c) (3), Internal Revenue Code, excluding

a trust taxable as a business entity pursuant to Treasury

Regulation Section 301.7701-4(b);

(2) an estate of a naturaliperson as defined by Section

7701(a)(30) (D), Internal Revenue Code, excluding an estate taxable

as a business entity pursuant *¢ Treasury Regulation Section

301.7701-4(b);

(3) an escrow;

(4) a family limited partnership that is a passive

entity in which at least 80 percent of the interests are held,

directly or indirectly, by members of the same family, including an

individual's ancestors, lineal descendants, spouse, and brothers

and sisters by %t whole or half blood, and the estate of any of

these persons, and that is a limited partnership:

(A) formed pursuant to the Texas Revised Limited

Partnerzhiip Act (Article 6132a-1, Vernon's Texas Civil Statutes) ;

(B) formed pursuant to the limited partnership

law of any other state; or

(C) treated as a partnership for federal income
tax purposes;
(5) a passive investment partnership that is a passive
entity and that is:
(A) formed pursuant to the Texas Revised Limited

Partnership Act (Article 6132a-1, Vernon's Texas Civil Statutes);
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(B) formed pursuant to the limited partnership

law of any other state; or

(C) formed pursuant to the limited partnership

laws of any foreign country;

(6) a passive investment partnership that is a passive

entity and is a general partnership;

(7) a trust that is a passive entity:

(A) that is taxable das a trust under Section 641,

Internal Revenue Code;

(B) all of the\beneficiaries of which are natural

persons or charitable entities as defined in Section 501(c)(3),

Internal Revenue Code;

(C) that is not a trust taxable as a business

entity pursuant to Treasury Regulation Section 301.7701-4(b); and

(D) that is organized as a trust and is described

in Section 7701(23(30) (E), Internal Revenue Code;

(8) a real estate investment trust (REIT) as defined

by Section 856, Internal Revenue Code, and its "qualified REIT

subsidiery™ entities as defined by Section 856(i)(2), Internal

Revenue Code, provided that:

(A) a REIT with any amount of its assets in direct

holdings of real estate, other than real estate it occupies for

business purposes, as opposed to holding interests in limited

partnerships or other entities that directly hold the real estate,

is a taxable entity; and

(B) a limited partnership or other entity that

directly holds the real estate as described in Paragraph (A) is not
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exempt under this subdivision, without regard to whether a REIT

holds an interest in it; or

(9) a real estate mortgage investmentrconduit (REMIC),

as defined by Section 860D, Internal Revenue Cosa.

(d) An entity that can file as a sole proprietorship for

federal tax purposes is not a sole proprietorship for purposes of

Subsection (b) (1) and is not exempt under that subsection if the

entity is formed in a manner under (ttie statutes of this state or

another state that limit the liability of the entity.

Sec. 171.0003. DEFINITZUN OF PASSIVE ENTITY. (a) An entity

is a passive entity only if:

(1) the entity-is a general or limited partnership or a

trust, other than a business trust;

(2) duriag the period on which margin is based, the

entity's federal gross income consists of at least 90 percent

of the following income:

(A) dividends, interest, foreign currency

exchange gain, periodic and nonperiodic payments with respect to

notional principal contracts, option premiums, cash settlement or

termination payments with respect to a financial instrument, and

incolie from a limited liability company;

(B) distributive shares of partnership income to

the extent that those distributive shares of income are greater

than zero;

(C) gains from the sale of 1real property,

commodities traded on a commodities exchange, and securities; and

(D) royalties, bonuses, or delay rental income
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from mineral properties and income from other nonoperacing mineral

interests; and

(3) the entity does not receive more dohan 10 percent of

its federal gross income from conducting an active trade or

business.

(a-1) In making the computation sunder Subsection (a)(3),

income described by Subsection (a) (2) may not be treated as income

from conducting an active trade or business.

(b) The income described*by Subsection (a)(2) does not
include:
(1) rent; or
(2) income reecived by a nonoperator from mineral

properties under a joint woperating agreement if the nonoperator is

a member of an affiliated group and another member of that group is

the operator under the same joint operating agreement.

Sec. 171.2094. DEFINITION OF CONDUCTING ACTIVE TRADE OR

BUSINESS. ta) The definition in this section applies only to

Section 171.0003.

(b)) An entity conducts an active trade or business if:

(1) the activities being carried on by the entity

include one or more active operations that form a part of the

process of earning income or profit; and

(2) the entity ©performs active management and

operational functions.

(c) Activities performed by the entity include activities

performed by persons outside the entity, including independent

contractors, to the extent the persons perform services on behalf

10
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of the entity and those services constitute all or.part of the

entity's trade or business.

(d) An entity conducts an active trade).or business if

assets, including royalties, patents, trademarks, and other

intangible assets, held by the entity are used in the active trade

or business of one or more related entities.

(e) For purposes of this section:

(1) the ownership of - a royalty interest or a

nonoperating working interest in mineral rights does not constitute

conduct of an active trade or business; and

(2) payment of. - compensation to employees or

independent contractors fos-financial or legal services reasonably

necessary for the operation of the entity does not constitute

conduct of an active,trade or business.

Sec. 171.001. TAX IMPOSED. (a) A franchise tax is imposed
onl[+

[{35] each taxable entity [eexpexration] that does

business irr this state or that is chartered or organized in this

state [+-and

11
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[+e>] The tax imposed under this chapter extends to the
limits of the United States Constitution and the federal law
adopted under the United States Constitutien.

Sec. 171.0011. ADDITIONAL TAX.( fa) Except as provided by

Subsection (e), an [An] additional- tax is imposed on a taxable

entity [eexpexration] that for any*reason becomes no longer subject
to the [earned—suvrplus—compornent—of—the—tax,—without—regard—te
whether the corporation remains subject +o the taxable capital

o n
T

o]

+of the] tax imposed under this chapter.

mio
He

(b) The additional tax is equal to the appropriate rate

under Section 171.002 of the taxable entity's taxable margin [4=5

percent of the corsoration's net taxable earned surplus]| computed

on the period beginning on the day after the last day for which the

tax imposed.or taxable margin [ret—taxable—earned——surplus] was

computed [sxnder—Seetieon—tF1-1532] and ending on the date the

taxabletentity [eexpoxratien] is no longer subject to the [eaxned
surplac—component—efthe] tax imposed under this chapter.

(c) The additional tax imposed and any report required by

the comptroller are due on the 60th day after the date the taxable
entity [ee¥pexation] becomes no longer subject to the [eaxrned
surptus—ecomponentof +the] tax imposed under this chapter.

(d) Except as otherwise provided by this section, the

provisions of this chapter apply to the tax imposed under this

section.

13
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(e) An additional tax is not imposed on a taxable entity

that becomes no longer subject to the tax imposed under this chapter

because the entity qualifies as a passive entity.

Sec. 171.002. RATES; COMPUTATION OF TAX. (a) Subject to

Section 171.003 and except as provided by Subsection (b), the rate

[Fhe—xates] of the franchise tax is one [&xesx
[{35—0-25] percent per year of privilege period of
[Rret] taxable margin [eepitatr—and
[2—4-5percentofnit-taxableearnedsurplus].

(b) The rate of the frarichise tax is 0.5 percent per year of

privilege period of taxable ‘margin for those taxable entities

primarily engaged in retaid or wholesale trade. [Ehe—ameount——of
c g N . . ;. 145 ;

[ —the amount calculated by applying the tax vate
prescribed by Subsection (o) (1) to the corporation's net taxable
capitals and

42y +he diffovyonce heotween:

(c¢) A taxable entity is primarily engaged in retail or

wholesale trade only if:

(1) the total revenue from its activities in retail ox

wholesale trade is greater than the total revenue from its

14
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activities in trades other than the retail and wholesale trades;

(2) except as provided by Subsection (c-1), less than

50 percent of the total revenue from activities in retail or

wholesale trade comes from the sale of products it produces or

products produced by an entity that is part of an affiliated group

to which the taxable entity also belongs; Aand

(3) the taxable entity does not provide retail or

wholesale utilities, including telecommunications services and
electricity or gas. [Famaking aconputation under Subsection (b},
an amount computed under Subsection (B} (1) or (BY(2) that ic zers o

(c=1) Subsection (c)}«{2) does not apply to total revenue from

activities in a retaili.trade described by Major Group 58 of the

Standard Industrial Classification Manual published by the federal

Office of Management and Budget.

(d) A tazable entity [eexpexatien] is not required to pay
any tax and is 1ot considered to owe any tax for a period if:

(1) the amount of tax computed for the taxable entity

[eoxrpoxretion] is less than $1,000 [$3088]; or
(2) the amount of the taxable entity's total revenue
[eorporation'sgrossreceiptss
[4&] from its entire business [uvrder Seetien

171-165] is less than or equal to $300,000 or the amount determined
under Section 171.006 [$350-000+—and

(LB} £ . . ) . ; .
%@W i i i 0

15
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[See—171 - 005+ RATE OF TAX FOR CORPORATION IN-_PROCESS OF
 gne s " . ) .
£ licuidati e fined } . 171 102 of -hy ; . ;
rote—-established by -Section 171002 ofthis—coda:]

Sec. 171.003. INCREASE IN RATE REQUIRES VOTER APPROVAL.

(a) An increase in a rate provided by Soction 171.002(a) or (b)

takes effect only if approved by a majofity of the registered voters

voting in a statewide referendum held on the question of increasing

the rate. The referendum must spe¢ify the increased rate or rates.

(b) This section does /mot apply to a decrease in a rate

provided by Section 171.002(2)-or (b). If a rate is decreased, this

section applies to any subseguent increase in that rate.

(c) This section does not apply to any change in the tax

imposed by this chapt#rin relation to:

(1) the manner in which the tax is computed, including

the determinatier of margin and taxable margin and any allowable

deductions or ciedits;

(2) the manner in which the tax is administered oz

enforced;.or

(3) the applicability of the tax to certain entities.

Sec. 171.006. ADJUSTMENT OF ELIGIBILITY FOR EXEMPTION AND

COMPENSATION DEDUCTION. (a) In this section, '"consumer price

index" means the average over a state fiscal biennium of the

Consumer Price Index for All Urban Consumers (CPI-U), U.S. City

Average, published monthly by the United States Bureau of Labor

Statistics, or its successor in function.

(b) Beginning in 2009, on January 1 of each odd-numbered

16
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year, the amounts prescribed by Sections 171.002(d)(2) and

171.1013(c) are increased or decreased by an amount equal to the

amount prescribed by those sections on December 34r0f the preceding

year multiplied by the percentage increase or-decrease during the

preceding state fiscal biennium in the consumer price index and

rounded to the nearest $10,000.

(c) The amounts determined under; Subsection (b) apply to a

report originally due on or after the date the determination is

made.

(d) The comptroller shall make the determination required

by this section and may adopt rules related to making that

determination.

(e) A determinatien by the comptroller under this section is

final and may not be abpealed.

SECTION 3. +<Section 171.052, Tax Code, is amended to read as

follows:
Sec. 171.052. CERTAIN CORPORATIONS. (a) Except as
provided by-Subsection (c), an [Ar] insurance organization, title

insurange.company, or title insurance agent authorized to engage in
insurance business in this state now required to pay an annual tax
under Chapter 4 or 9, Insurance Code, measured by its gross premium
receipts is exempted from the franchise tax. A nonadmitted
insurance organization that is required to pay a gross premium
receipts tax during a tax year is exempted from the franchise tax
for that same tax year.

(b) Farm mutuals, local mutual aid associations, and burial

associations are not subject to the franchise tax.

17
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(c) An entity is subject to the franchise tax for a tax year

in any portion of which the entity is in violation of an order

issued by the Texas Department of Insurange. under Section

2254.003(b), Insurance Code, that is final after appeal or that is

no longer subject to appeal.

SECTION 4. Subchapter B, Chapter 171, Tax Code, is amended
by adding Section 171.088 to read as follows:

Sec. 171.088. EXEMPTION--NONCORPORATE ENTITY ELIGIBLE FOR

CERTAIN EXEMPTIONS. An entity that is not a corporation but that,

because of its activities, would qualify for a specific exemption

under this subchapter if it were a corporation, qualifies for the

exemption and is exempt frem the tax in the same manner and under

the same conditions as a\¢orporation.

SECTION 5. Subchapter C, Chapter 171, Tax Code, is amended,
including the reenacting and amending of Section 171.109(g), Tax
Code, as amended. by Chapters 801 and 1198, Acts of the 7l1st
Legislature, Regular Session, 1989, to read as follows:

SUBCHAPTER ¢. DETERMINATION OF TAXABLE MARGIN [CARITAL AND TAXABLE
EARNED SURPLUS] ; ALLOCATION AND APPORTIONMENT

Sec. 171.101. DETERMINATION OF [NET] TAXABLE MARGIN
[€APEPAE] . (a) The [Exeeptasprevided by Subsections{b)}and{e)r
thenet] taxable margin [eapitat] of a taxable entity [eexporation]

is computed by:

(1) determining the taxable entity's margin, which is

the lesser of:

(A) 70 percent of the taxable entity's total

revenue from its entire business, as determined under Section

18
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171.1011; or

(B) an amount computed by:

(i) determining the taxabkle entity's total

revenue from its entire business, under Section. 171.1011;

(ii) subtracting, at “the election of the

taxable entity, either:

(a) cost 0f;goods sold, as determined

under Section 171.1012; or

(b) compensation, as determined under

Section 171.1013; and
(iii) ~subtracting, in addition to any
subtractions made under Subparagraph (ii)(a) or (b), compensation,

as determined under Section 171.1013, paid to an individual during

the period the individual is serving on active duty as a member of

the armed forces wof the United States if the individual is a

resident of thisstate at the time the individual is ordered to

active duty. and the cost of training a replacement for the
individual ;. [addingthe corporation' sstated capitalrasdefined by

1o 0o . . 1 4 L
surplus, to determine the corporation's tavable capitals]

(2) apportioning the taxable entity's margin
[eorporation's—taxable eapital] to this state as provided by
Section 171.106 [+FEAB6eder—oxrfe)r+—as—appticabter] to determine

the taxable entity's [eoxpexationl's] apportioned margin [fasxable
capital]; and

(3) subtracting from the amount computed under

Subdivision (2) any other allowable deductions to determine the

19
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taxable entity's [eexporation'snet] taxable margin [eapitad].

(b) Notwithstanding Subsection (a)(1)(B)(ii), a staff

leasing services company may subtract only compensation as

determined under Section 171.1013.

(c) In making a computation under this section, an amount
that is zero or less is computed as a zero [Hhe net taxable capital
ofalimitedliability company—is—computesbys

[ adding the compans-'c members' contributions, ac
provided—for—under—theTexas—Linirved—Ttiability Company—Act,—and
surplus to determine the compary' s taxable capitals

(d) An election under Subsection (a)(1)(B)(ii) shall be

made by the taxable entity on its annual report and is effective

20
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only for that annual report. The election may be changed by filing

an amended report.

Sec. 171.1011. DETERMINATION OF TOTAL REVENUE FROM ENTIRE

BUSINESS. (a) In this section, a reference tc an Internal Revenue

Service form includes a variant of the form. For example, a

reference to Form 1120 includes Forms 1120-A, 1120-S, and other

variants of Form 1120. A reference tol an Internal Revenue Service

form also includes any subsequent form with a different number or

designation that substantially prevides the same information as the

original form.

(b) In this section, a‘reference to an amount entered on a

line number on an Internal Revenue Service form includes the

corresponding amount eritered on a variant of the form, or a

subsequent form, with-a different line number. The comptroller

shall adopt rules as necessary to accomplish the legislative intent

prescribed by this subsection and Subsection (a).

(c) Except as provided by this section, and subject to

Section 171.1014, for the purpose of computing its taxable margin

under Section 171.101, the total revenue of a taxable entity is:

(1) for a taxable entity treated for federal income

tax purposes as a corporation, an amount computed by:

(A) adding:

(i) the amount entered on line lc, Internal

Revenue Service Form 1120; and

(ii) the amounts entered on lines 4 through

10, Internal Revenue Service Form 1120; and

(B) subtracting:
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(i) bad debt expensed for federal income

tax purposes that corresponds to items of gross receipts included

in Subsection (c) (1) (A) for the current reporting.period or a past

reporting period;

(ii) to the extent irnicluded in Subsection

(c) (1) (Aa), foreign royalties and foreign dividends, including

amounts determined under Section 78 of Sections 951-964, Internal

Revenue Code;

(iii) to the extent included in Subsection

(c)(1)(A), net distributive Jncome from partnerships and from

trusts and limited liability-companies treated as partnerships for

federal income tax purpos¢s and net distributive income from

limited liability companies and corporations treated as §

corporations for federal income tax purposes;

(iv) allowable deductions from Internal

Revenue Service~Form 1120, Schedule C, to the extent the relating

dividend income’is included in total revenue;

(v) to the extent included in Subsection

(c)(1)(®), items of income attributable to an entity that is a

disregarded entity for federal income tax purposes; and

(vi) to the extent included in Subsection

(c)(1)(A), other amounts authorized by this section;

(2) for a taxable entity treated for federal income

tax purposes as a partnership, an amount computed by:

(A) adding:

(i) the amount entered on line lc, Internal

Revenue Serxrvice Form 1065;

22
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(ii) the amounts entered on lines 4 through

7, Internal Revenue Service Form 1065; and

(iii) the amounts entexred on lines 2

through 11, Internal Revenue Service Form 1065, Schedule K; and

(B) subtracting:

(i) bad debt expensed for federal income

tax purposes that corresponds to items of gross receipts included

in Subsection (c)(2)(A) for the currerit reporting period or a past

reporting period;

(ii) to the extent included in Subsection

(c)(2)(An), foreign royalties and foreign dividends, including

amounts determined under Section 78 or Sections 951-964, Internal

Revenue Code;

{iii) to the extent included in Subsection

(c)(2)(A), net distributive income from partnerships and from

trusts and limited liability companies treated as partnerships for

federal income” tax purposes and net distributive income from

limited 1liapility companies and corporations treated as S

corporations for federal income tax purposes;

(iv) to the extent included in Subsection

(c)(2)(A), items of income attributable to an entity that is a

disregarded entity for federal income tax purposes; and

(v) to the extent included in Subsection

(c)(2)(A), other amounts authorized by this section; or

(3) for a taxable entity other than a taxable entity

treated for federal income tax purposes as a corporation or

partnership, an amount determined in a manner substantially
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equivalent to the amount for Subdivision (1) or (2) dotermined by

rules that the comptroller shall adopt.

(d) Subject to Section 171.1014, a corporztion that is part

of a federal consolidated group shall compute.its total revenue

under Subsection (c) as if it had filed a separate return for

federal income tax purposes.

(e) A taxable entity that owns jan interest in a passive

entity that is not included in a group report under Section 171.1014

shall include in the taxable entity's total revenue the taxable

entity's share of the net income\of the passive entity, but only to

the extent the net income of the passive entity was not generated by

the margin of any other taxable entity.

(f) A taxable entity shall exclude from its total revenue,

to the extent includad under Subsection (c) (1) (A), (c)(2)(A), or

(c)(3), flow-through funds that are mandated by law or fiduciary

duty to be distritated to other entities, including taxes collected

from a third.party by the taxable entity and remitted by the taxable

entity to ataxing authority.

(g, A taxable entity shall exclude from its total revenue,

to the.extent included under Subsection (c)(1)(A), (c)(2)(A), or

(c)(3), only the following flow-through funds that are mandated by

contract to be distributed to other entities:

(1) sales commissions to nonemployees, including

split-fee real estate commissions;

(2) the tax basis as determined under the Internal

Revenue Code of securities underwritten; and

(3) subcontracting payments handled by the taxable
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entity to provide services, labor, or materials in connection with

the actual or proposed design, construction, remodeling, or repair

of improvements on real property or the location/af the boundaries

of real property.

(g-1) A taxable entity that is a lending institution shall

exclude from its total revenue, to thé. extent included under

Subsection (c)(1)(A), (c)(2)(Ap), or( (£)(3), proceeds from the

principal repayment of loans.

(g-2) A taxable entity shaXl exclude from its total revenue,

to the extent included under 5Subsection (c)(1)(A), (c)(2)(A), or

(c)(3), the tax basis as detexmined under the Internal Revenue Code

of securities and loans sold«

(g-3) A taxable entity that provides legal services shall

exclude from its total revenue, to the extent included under

Subsection (c) (1) (A), (c)(2)(A), or (c)(3):

(1) ~vhe following flow-through funds that are mandated

by law, contract, or fiduciary duty to be distributed to the

claimant by.the claimant's attorney or to other entities on behalf

of a claimant by the claimant's attorney:

(A) damages due the claimant;

(B) funds subject to a lien or other contractual

obligation arising out of the representation, other than fees owed

to the attorney;

(C) funds subject to a subrogation interest or

other third-party contractual claim; and

(D) fees paid an attorney in the matter who is not

a member, partner, shareholder, or employee of the taxable entity;
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(2) reimbursement of the taxable entity's expenses

incurred in prosecuting a claimant's matter that are specific to

the matter and that are not general operating experses; and

(3) the actual ocut-of-pocket expenses of the attorney,

not to exceed $500 per case, of providing pro bono legal services to

a person, but only if the attorney maintaifis records of the pro bono

services for auditing purposes in acfordance with the manner in

which those services are reported tothe State Bar of Texas.

(h) If the taxable entity*belongs to an affiliated group,

the taxable entity may not exclude payments described by Subsection

(£), (g), (g-1), (g-2), or (g=z3) that are made to entities that are

members of the affiliated group.

(i) Except as piovided by Subsection (g), a payment made

under an ordinary concract for the provision of services in the

regular course of business may not be excluded.

(j) Any ~amount excluded under this section may not be

included in the determination of cost of goods sold under Section

171.1012 ox the determination of compensation wunder Section

171.1012 .

(k) A taxable entity that is a staff leasing services

company shall exclude from its total revenue payments received from

a client company for wages, payroll taxes on those wages, employee

benefits, and workers' compensation benefits for the assigned

employees of the client company.

(1) For purposes of Subsection (g)(1l):
(1) "Sales commission" means:
(A) any form of compensation paid to a person for
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engaging in an act for which a license is required by Chapter 1101,

Occupations Code; and

(B) compensation paid to a sales representative

by a principal in an amount that is based on the. amount or level of

certain orders for or sales of the principal's product and that the

principal is required to report on Internal Revenue Service Form

1099-MISC.

(2) "Principal" means ap&rson who:

(A) manufactures, produces, imports,

distributes, or acts as an independent agent for the distribution

of a product for sale;

(B) uses a'sales representative to solicit orders

for the product; and

(C), { compensates the sales representative wholly

or partly by sales commission.

(m) A tazable entity shall exclude from its total revenue,

to the extent included under Subsection (c)(1)(A), (c)(2)(A), or

(c)(3), dividends and interest received from federal obligations.

(m=1) A taxable entity that is a management company shall

exclude from its total revenue reimbursements of specified costs

incurred in its conduct of the active trade or business of a managed

entity, including "wages and cash compensation" as determined under

Sections 171.1013(a) and (b).

(n) Except as provided by Subsection (o), a taxable entity

that is a health care provider shall exclude from its total revenue,

to the extent included under Subsection (c)(1)(A), (c)(2)(A), orx

(c)(3):
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(1) the total amount of payments the.hcalth care

provider received:

(A) under the Medicaid pregram, Medicare

program, Indigent Health Care and Treatment Ackt Chapter 61, Health

and Safety Code), and Children's Health Insuraiice Program (CHIP);

(B) for professional .services provided in

relation to a workers' compensation (cliaim under Title 5, Labor

Code; and

(C) for profestional services provided to a

beneficiary rendered under the /TRICARE military health system; and

(2) the actual cest to the health care provider for any

uncompensated care provided, but only if the provider maintains

records of the uncompensated care for auditing purposes and, if the

provider later receives payment for all or part of that care, the

provider adjusts the amount excluded for the tax year in which the

payment is receiwed.

(n-1) . Tlive comptroller shall adopt rules governing:

(1) the computation of the actual cost to a health care

provides ~of any uncompensated care provided under Subsection

(n) (2J% and

(2) the audit requirements related to the computation

of those costs.

(o) A health care provider that is a health care institution

shall exclude from its total revenue, to the extent included under

Subsection (c)(1)(A), (c)(2)(A), or (c)(3), 50 percent of the

amounts described by Subsection (n).

(p) 1In this section:
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(1) '"Federal obligations' means:

(A) stocks and other direct obligations of, and

obligations wunconditionally guaranteed by, the United States

government and United States government agencies; and

(B) direct obligations of a United States

government-sponsored agency.

(2) "Health care institution” means:
(A) an ambulatory surgical center;
(B) an assistedi living facility licensed under

Chapter 247, Health and Safety Code;

(C) an emergency medical services provider;
(D) a home’and community support services agency;
(E) adliospice;

(F), { «hospital;
(€¢) ahospital system;

{H) an intermediate care facility for the

mentally retarded or a home and community-based services waiver

program for.persons with mental retardation adopted in accordance

with Se¢tion 1915(c) of the federal Social Security Act (42 U.S.C.

Section 1396n);

(I) abirthing center;
(J) anursing home;
(K) an end stage renal disease facility licensed

under Section 251.011, Health and Safety Code; or

(L) apharmacy.

(3) "Health care provider" means a taxable entity that

participates in the Medicaid program, Medicare program, Children's
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Health Insurance Program (CHIP), state workers' .compensation

program, or TRICARE military health system as a provider of health

care services.

(4) "Obligation'" means any bond, debenture, security,

mortgage-backed security, pass-through certificate, or other

evidence of indebtedness of the issuing etitity. The term does not

include a deposit, a repurchase agrtement, a loan, a lease, a

participation in a loan or pool of loans, a loan collateralized by

an obligation of a United States government agency, or a loan

guaranteed by a United States goviernment agency.

(4-a) "Pro bono~services" means the direct provision
of legal services to the poor, without an expectation of
compensation.

(4-b) "ODat-of-pocket expenses'" means, for purposes of
Subsection (g-3) (30, expenses incurred by the attorney in relation

to a case, including:

(A) postage expenses;

(B) telephone calls;

(C) faxes; and

(D) paper and other office supplies.

(5) "United States government" means any department or

ministry of the federal government, including a federal reserve

bank. The term does not include a state or local government, a

commercial enterprise owned wholly or partly by the United States

government, or a local governmental entity or commercial enterprise

whose obligations are guaranteed by the United States government.

(6) "United States government agency" means an

30



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

instrumentality of the United States government whose obligations

are fully and explicitly guaranteed as to the timely payment of

principal and interest by the full faith and credit of the United

States government. The term includes the f(overnment National

Mortgage Association, the Department of Veterans Affairs, the

Federal Housing Administration, the Farmors Home Administration,

the Export-Import Bank, the Overseas Private Investment

Corporation, the Commodity Credit Corporation, the Small Business

Administration, and any successor‘agency.

(7) "United States government-sponsored agency'" means

an agency originally establiched or chartered by the United States

government to serve public purposes specified by the United States

Congress but whose obligations are not explicitly guaranteed by the

full faith and credif of the United States government. The term

includes the Federal Home Loan Mortgage Corporation, the Federal

National Mortgage-Association, the Farm Credit System, the Federal

Home Loan Bank 5ystem, the Student Loan Marketing Association, and

any successgol agency.

(g A taxable entity shall exclude from its total revenue,

to the.extent included under Subsection (c)(1)(A), (c)(2)(A), or

(c)(3), all revenue received that is directly derived from the

operation of a facility that is:

(1) located on property owned or leased by the federal

government; and

(2) managed or operated primarily to house members of

the armed forces of the United States.

(r) A taxable entity shall exclude, to the extent included
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under Subsection (c)(1)(A), (c)(2)(A), or (c)(3), rtctal revenue

received from oil or gas produced, during the dates certified by the

comptroller pursuant to Subsection (s), from:

(1) an oil well designated by the-Railroad Commission

of Texas or similar authority of another state whose production

averages less than 10 barrels a day over a_S0-day period; and

(2) a gas well designated Ly the Railroad Commission

of Texas or similar authority of amother state whose production

averages less than 250 mcf a day over a 90-day period.

(s) The comptroller shall certify dates during which the

monthly average closing price of West Texas Intermediate crude oil

is below $40 per barrel and the average closing price of gas is

below $5 per MMBtu, as recorded on the New York Mercantile Exchange

(NYMEX) .

Sec. 171.1012. DETERMINATION OF COST OF GOODS SOLD. (a) 1In

this section:

(1)~ "Goods" means real or tangible personal property

sold in theordinary course of business of a taxable entity.

(2) "Production" includes construction, installation,

manufacture, development, mining, extraction, improvement,

creation, raising, or growth.

(3)(A) "Tangible personal property" means:

(i) personal property that can be seen,

weighed, measured, felt, or touched or that is perceptible to the

senses in any other manner;

(ii) films, sound recordings, videotapes,

books, and other similar property embodying words, ideas, concepts,
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images, or sound by the creator of the property for which, as costs

are incurred in producing the property, it is intended or is

reasonably likely that any tangible medium in which the property is

embodied will be mass—-distributed by the creator or any one or more

third parties in a form that is not substantiaily altered; and

(iii) a computer _program, as defined by

Section 151.0031.

(B) "Tangible pexzsonal property" does not

include:

(i) intanyible property; or

(ii) ,services.

(b) Subject to Sectaon 171.1014, a taxable entity that

elects to subtract costicf goods sold for the purpose of computing

its taxable margin shail determine the amount of that cost of goods

sold as provided by this section.

(c) The <cust of goods sold includes all direct costs of

acquiring or.producing the goods, including:

(1) labor costs;

(2) cost of materials that are an integral part of

specific property produced;

(3) cost of materials that are consumed in the

ordinary course of performing production activities;

(4) handling costs, including costs attributable to

processing, assembling, repackaging, and inbound transportation

costs;

(5) storage costs, including the costs of carrying,

storing, or warehousing property, subject to Subsection (e);
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(6) depreciation, depletion, and amortization, to the

extent associated with and necessary for the production of goods,

including recovery described by Section 197, Internal Revenue Code;

(7) the cost of renting or _.lieasing equipment,

facilities, or real property directly used Tor the production of

the goods, including pollution control cquipment and intangible

drilling and dry hole costs;

(8) the cost of repairing and maintaining equipment,

facilities, or real property diréctly used for the production of

the goods, including pollution/Ceontrol devices;

(9) costs attributable to research, experimental,
engineering, and design -activities directly 1zrelated to the
production of the goods, including all research or experimental

expenditures described by Section 174, Internal Revenue Code;

(10) geological and geophysical costs incurred to

identify and lecate property that has the potential to produce

minerals;

(11) taxes paid in relation to acquiring or producing

any material, or taxes paid in relation to services that are a

direct cost of production;

(12) the cost of producing or acquiring electricity

sold; and

(13) a contribution to a partnership in which the

taxable entity owns an interest that is used to fund activities, the

costs of which would otherwise be treated as cost of goods sold of

the partnership, but only to the extent that those costs are related

to goods distributed to the taxable entity as goods-in-kind in the
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ordinary course of production activities rather than being sold.

(d) In addition to the amounts includable under Subsection

(c), the cost of goods sold includes the followinggosts in relation

to the taxable entity's goods:

(1) deterioration of the goods;
(2) obsolescence of the goods,
(3) spoilage and abandonment, including the costs of

rework labor, reclamation, and scraps

(4) if the property*is held for future production,

preproduction direct costs allgcable to the property, including

costs of purchasing the goods-and of storage and handling the goods,

as provided by Subsections (<) (4) and (c) (5);

(5) postprodauction direct costs allocable to the

property, including {storage and handling costs, as provided by

Subsections (c)(4)wand (c) (5);

(6) ~the cost of insurance on a plant or a facility,

machinery, equipment, or materials directly used in the production

of the goods.:

(7) the cost of insurance on the produced goods;

(8) the cost of utilities, including electricity, gas,

and water, directly used in the production of the goods;

(9) the costs of quality control, including

replacement of defective components pursuant to standard warranty

policies, inspection directly allocable to the production of the

goods, and repairs and maintenance of goods; and

(10) licensing or franchise costs, including fees

incurred in securing the contractual right to use a trademark,
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corporate plan, manufacturing procedure, special recipe, or other

similar right directly associated with the goods produced.

(e) The cost of goods sold does not include the following

costs in relation to the taxable entity's goodse:.

(1) the cost of renting or  leasing equipment,
facilities, or real property that is not unsed for the production of
the goods;

(2) selling costs, including employee expenses

related to sales;

(3) distribution /" costs, including outbound

transportation costs;

(4) advertising costs;

(5) idle facility expense;

(6) rehandling costs;

(7) bidding costs, which are the costs incurred in the

solicitation of cuntracts ultimately awarded to the taxable entity;

(8)~ unsuccessful bidding costs, which are the costs

incurred in. - the solicitation of contracts not awarded to the

taxabletentity;

(9) interest, including interest on debt incurred or

continued during the production period to finance the production of

the goods;

(10) income taxes, including local, state, federal,

and foreign income taxes, and franchise taxes that are assessed on

the taxable entity based on income;

(11) strike expenses, including costs associated with

hiring employees to replace striking personnel, but not including
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the wages of the replacement personnel, costs of se¢curity, and

legal fees associated with settling strikes;

(12) officers' compensation;

(13) costs of operation of a facilicy that is:

(A) located on property owinied or leased by the

federal government; and

(B) managed or opecrated primarily to house

members of the armed forces of the United States; and

(14) any compensation paid to an undocumented worker

used for the production of goods. "As used in this subdivision:

(A) "undocumented worker" means a person who is

not lawfully entitled to be present and employed in the United

States; and

(B), & "goods" includes the husbandry of animals,

the growing and harvesting of crops, and the severance of timber

from realty.
(f) A taxable entity may subtract as a cost of goods sold

indirect o administrative overhead costs, including all mixed

servicel costs, such as security services, legal services, data

processing services, accounting services, personnel operations,

and general financial planning and financial management costs, that

it can demonstrate are allocable to the acquisition or production

of goods, except that the amount subtracted may not exceed four

percent of the taxable entity's total indirect or administrative

overhead costs, including all mixed service costs. Any costs

excluded under Subsection (e) may not be subtracted under this

subsection.
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(g) A taxable entity that is allowed a subtracecion by this

section for a cost of goods sold and that is subject to Section

263A, 460, or 471, Internal Revenue Code, shallr capitalize that

cost in the same manner and to the same extent that the taxable

entity is required or allowed to capitalize thie cost under federal

law and regulations, except for costs excluded under Subsection

(e), or in accordance with Subsections (c), (d), and (f).

(h) A taxable entity shall determine its cost of goods sold,

except as otherwise provided by this section, in accordance with

the methods permitted by fedeial statutes and regulations. This

subsection does not affect the type or category of cost of goods

sold that may be subtractedunder this section.

(i) A taxable entity may make a subtraction under this

section in relation,to the cost of goods sold only if that entity

owns the goods. The determination of whether a taxable entity is an

owner is based onall of the facts and circumstances, including the

various benefits and burdens of ownership vested with the taxable

entity. A taxable entity furnishing labor or materials to a project

for the construction, improvement, remodeling, repair, or

industrial maintenance (as the term "maintenance" is defined in 34

T.A.C. Section 3.357) of real property is considered to be an owner

of that labor or materials and may include the costs, as allowed by

this section, in the computation of cost of goods sold. Solely for

purposes of this section, a taxable entity shall be treated as the

owner of goods being manufactured or produced by the entity under a

contract with the federal government, including any subcontracts

that support a contract with the federal government,
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notwithstanding that the Federal Acquisition Regulation may

require that title or risk of loss with respect to those goods be

transferred to the federal government before the manufacture or

production of those goods is complete.

(j) A taxable entity may not make a subtraction under this

section for cost of goods sold to the extent the cost of goods sold

was funded by partner contributions and;deducted under Subsection

(c)(13).

(k) Notwithstanding any other provision of this section, if

the taxable entity is a lendinog institution that offers loans to the

public and elects to subtrast-cost of goods sold, the entity may

subtract as a cost of goeds sold an amount equal to interest

expense.

(k-1) Notwithstanding any other provision of this section,

the following taxabkle entities may subtract as a cost of goods sold

the costs otherwise allowed by this section in relation to tangible

personal proverty that the entity rents or leases in the ordinary

course of business of the entity:

(1) a motor vehicle rental or leasing company that

remits.a tax on gross receipts imposed under Section 152.026;

(2) a heavy construction equipment rental or leasing

company; and
(3) arailcar rolling stock rental or leasing company.
(1) Notwithstanding any other provision of this section, a

payment made by one member of an affiliated group to another member

of that affiliated group not included in the combined group may be

subtracted as a cost of goods sold only if it is a transaction made
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at arm's length.

(m) In this section, "arm's length" means the standard of

conduct under which entities that are not relatedarvarties and that

have substantially equal bargaining power, each acting in its own

interest, would negotiate or carry out a particular transaction.

(n) In this section, '"related .tarty" means a person,

corporation, or other entity, including;an entity that is treated

as a pass—through or disregarded emutity for purposes of federal

taxation, whether the person, corporation, or entity is subject to

the tax under this chapter or nst, in which one person, corporation,

or entity, or set of related persons, corporations, or entities,

directly or indirectly owns“or controls a controlling interest in

another entity.

Sec. 171.1013.<{ DETERMINATION OF COMPENSATION. (a) Except

as otherwise provided by this section, "wages and cash

compensation" means the amount entered in the Medicare wages and

tips box of Internal Revenue Service Form W-2 or any subsequent form

with a diffelent number or designation that substantially provides

the samz “information. The term also includes, to the extent not

incluaed above:

(1) net distributive income from partnerships and from

trusts and limited liability companies treated as partnerships for

federal income tax purposes, but only if the person receiving the

distribution is a natural person;

(2) net distributive income from limited liability

companies and corporations treated as S corporations for federal

income tax purposes, but only if the person receiving the
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distribution is a natural person; and

(3) stock awards and stock options . deducted for

federal income tax purposes.

(b) Subject to Section 171.1014, a taxable entity that

elects to subtract compensation for the purpose of computing its

taxable margin under Section 171.101 may. subtract an amount equal

to:

(1) subject to the limitation in Subsection (c), all

wages and cash compensation paid by the taxable entity to its

officers, directors, owners, partners, and employees; and

(2) the cost of -all benefits the taxable entity

provides to its officers; directors, owners, partners, and

employees, including workers' compensation benefits, health care,

employer contributiors‘made to employees' health savings accounts,

and retirement to.the extent deductible for federal income tax

purposes.

(c) Notwithstanding the actual amount of wages and cash

compensation paid by a taxable entity to its officers, directors,

owners, «partners, and employees, a taxable entity may not include

more than $300,000, or the amount determined under Section 171.006,

for dny person in the amount of wages and cash compensation it

determines under Section 171.101.

(c-1) Subject to Section 171.1014, a taxable entity that

elects to subtract compensation for the purpose of computing its

taxable margin under Section 171.101 may not subtract any wages or

cash compensation paid to an undocumented worker. As used in this

section "undocumented worker" means a person who is not lawfully
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entitled to be present and employed in the United States.

(d) A taxable entity that is a staff leasing services

company:

(1) may not include as wages ox-.cash compensation

payments described by Section 171.1011(k); and

(2) shall determine compensacion as provided by this

section only for the taxable entity's own employees that are not

assigned employees.

(e) Subject to the other “provisions of this section, in

determining compensation, a taxable entity that is a client company

that contracts with a staff leasing services company for assigned

employees:
(1) shall include payments made to the staff leasing

services company for wages and benefits for the assigned employees

as if the assigned employees were actual employees of the entity;

(2) ~lay not include an administrative fee charged by

the staff leasing services company for the provision of the

assigned employees; and

(3) may not include any other amount in relation to the

assigied employees, including payroll taxes.

(f) A taxable entity that is a management company:

(1) may not include as wages or cash compensation any

amounts reimbursed by a managed entity; and

(2) shall determine compensation as provided by this

section for only those wage and compensation payments that are not

reimbursed by a managed entity.

(g) A taxable entity that is a managed entity shall include
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reimbursements made to the management company for. wages and

compensation as if the reimbursed amounts had been paid to

employees of the managed entity.

(h) Subject to Section 171.1014, a taxable entity that

elects to subtract compensation for the purpose of computing its

taxable margin under Section 171.101 mav..not include as wages or

cash compensation amounts paid to (an employee whose primary

employment is directly associated witti the operation of a facility

that is:

(1) 1located on property owned or leased by the federal

government; and

(2) managed oi-Operated primarily to house members of

the armed forces of the Unated States.

Sec. 171.1014.<{ COMBINED REPORTING; AFFILIATED GROUP

ENGAGED IN UNITARY BUSINESS. (a) Taxable entities that are part of

an affiliated greup engaged in a unitary business shall file a

combined group -report in lieu of individual reports based on the

combined gioup's business. The combined group may not include a

taxabletentity that conducts business outside the United States if

80 percent or more of the taxable entity's property and payroll, as

determined by factoring under Chapter 141, are assigned to

locations outside the United States. In applying Chapter 141, if

either the property factor or the payroll factor is zero, the

denominator is one. The combined group may not include a taxable

entity that conducts business outside the United States and has no

property or payroll if 80 percent or more of the taxable entity's

gross receipts, as determined under Sections 171.103, 171.105, and
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171.1055, are assigned to locations outside the United-States.

(b) The combined group is a single taxable entity for

purposes of the application of the tax imposed undexr this chapter.

(c) For purposes of Section 171.101, a _combined group shall

determine its total revenue by:

(1) determining the total _ievenue of each of its

members as provided by Section 171.1C11 as if the member were an

individual taxable entity;

(2) adding the total revenues of the members

determined under Subdivision (i) together; and

(3) subtracting, to the extent included under Section

171.1011(c) (1) (A), (c)(2)x), or (c)(3), items of total revenue

received from a member of the combined group.

(d) For purpoces of Section 171.101, a combined group shall

make an election\ to subtract either cost of goods sold or

compensation that-applies to all of its members.

(e) For purposes of Section 171.101, a combined group that

elects to subtract costs of goods sold shall determine that amount

by:

(1) determining the cost of goods sold for each of its

members as provided by Section 171.1012 as if the member were an

individual taxable entity;

(2) adding the amounts of cost of goods sold

determined under Subdivision (1) together; and

(3) subtracting from the amount determined under

Subdivision (2) any cost of goods sold amounts paid from one member

of the combined group to another member of the combined group, but
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only to the extent the corresponding item of total. revenue was

subtracted under Subsection (c)(3).

(f) For purposes of Section 171.101, a cagmbined group that

elects to subtract compensation shall determine that amount by:

(1) determining the compensation for each of its

members as provided by Section 171.1013 as if each member were an

individual taxable entity;

(2) adding the amounts of compensation determined

under Subdivision (1) together; and

(3) subtracting from the amount determined wunder

Subdivision (2) any compensation amounts paid from one member of

the combined group to anotheir member of the combined group, but only

to the extent the colresponding item of total revenue was

subtracted under Subsection (c)(3).

(g) A combined group may elect to include in the combined

group an exempt-~entity that would be included in the group if the

entity were not-exempt and to treat the exempt entity as if it were a

taxable entity.

Sec. 171.1015. REPORTING FOR CERTAIN PARTNERSHIPS IN TIERED

PARTNERSHIP ARRANGEMENT. (a) In this section, "tiered partnership

arrangement"”" means an ownership structure in which all of the

interests in one partnership, trust, or limited liability company

that is treated for federal income taxes as a partnership or a

limited liability company treated as an S corporation for federal

income tax purposes (an "upper tier partnership") are owned by one

or more other taxable entities (a "lower tier entity"). A tiered

partnership arrangement may have two or more tiers.
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(b) In addition to the tax it is required to pay under this

chapter on its own taxable margin, a taxable entity that is a lower

tier entity may pay the tax on the taxable margimof a higher tier

partnership if the higher tier partnership submits a report to the

comptroller showing the amount of taxable margin that each lower

tier entity that owns it should includé. within the lower tier

entity's own taxable margin, according to the profits interest of

the lower tier entity. An upper tierspdrtnership is not required to

pay tax under this chapter on any taxable margin reported under this

section.

(c) This section doeg. . not apply to that percentage of the

taxable margin attributable-to a lower tier entity by an upper tier

partnership if the lower tier entity is not subject to the tax under

this chapter. 1In this case, the higher tier partnership is liable

for the tax on its taxable margin.

(d) The <ccomptroller shall adopt rules to administer this

section.

[Sec~ 271102 DETERMINATION — OF  TAXABLE  CADITAL QR

CORRORA T+ IN—IN—PROCESS—OELIQUIDATION-—(a)—"Coxrporation—in—the
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Sec. 171.103. DETERMINATION OF GROSS RECEIPTS FROM BUSINESS
DONE IN THIS STALE FOR MARGIN [TAXABLE CARITAL]. (a) Subject to

Section 171.1055, in [#r] apportioning margin [+exableeapital],
the gross _‘vreceipts of a taxable entity [eexpexration] from its

businesz “done in this state is the sum of the taxable entity's

[coxrporationls] receipts from:

[ ach sal £ +

=Y
=
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e \=x 1 == TPt Py EFFaatey; 7
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in—this-stateisthesumeofthocorporation sreceipts—~Eroms]

(1) each sale-of tangible personal property if the
property is delivered or chipped to a buyer in this state regardless
of the FOB point or arother condition of the sale[+—andeach-saleof

{11 1. g 1 < g ;
. ; Yl which &l 11 . e
A . " ; Lot ;
+mposed];

(2) each service performed in this state, except that

receipts derived from servicing loans secured by real property are

in tlils state if the real property is located in this state;

(3) each rental of property situated in this state;

(4) the wuse of a patent, copyright, trademark,
franchise, or license in this state;

(5) each sale of real property located in this state,

including royalties from 0oil, gas, or other mineral interests; and

(6) [each partnerchip or Joint wenture to the extent
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[+74-] other business done in this state.

(b) A combined group shall include in its gross receipts

computed under Subsection (a) the gross receivts of each taxable

entity that is a member of the combined group and that has a nexus

with this state for the purpose of taxatiotn. [Aecexpexation shall
1ed c . . %d ; ; .
; e luded ; ; . ; £ il
Lode,any amount excludable unde~ Section 171 110k}, and dividends
. 1 £ heidi e . cei1d ;
that—deoes—not—trancact—a—ubstantial —poxrticon—of its—hbusiness—oxr
regularly waintain a cubstantial portion of dts ascete in the
g—nﬂ.—t—e—d—g-ta-t—e-s—' 0
[ . hall includ . . .
computed under Sulisection (o) the corporation's share of the gross
. c et g 1 ooy c il ;
. ) . ; g ; ; ;
corporarasn directly earned the vyeceipts, dincluding receipts from
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[(’I\ £ 2| +h ot 1o scamibtoad fraom +1h wa_h'
(3 food +that is pted£x 3 IS wited Sales
Exeiseand Use Tax Aet by Seetion 151314 (o) of this code; and

—24051-] DETERMINATION OF GROSS RECEIPTS FROM

ENTIRE BUSTMNESS FOR MARGIN [TAXABLE-EARNED SURPIUS]. (a) Subject

to Section 171.1055 [EBxcept—for the grossreceiptsof a corporation

that =Y cubhdact +to tho
et B0 +

ons—of Secti

on 171_1{'\&1], in

apportioning margin [fexableecaxrned suxplus], the gross receipts of
a taxable entity [eexpexatien] from its entire business is the sum

of the taxable entity's [eexpeoratien's] receipts from:

(1) each sale of the taxable entity's [eerperatien's]

tangible personal property;

(2) each service, rental, or royalty; and

(3) [each partnerchip and Joint venture as provided by
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Subsection {d)+and
[445-] other business.

(b) If a taxable entity [eexperatioen] sells an investment or

capital asset, the taxable entity's [eexperation's] gross receipts

from its entire business for taxable marygyin [eaxrred——suxplus]

includes only the net gain from the sale.

(c) A combined group shall intlude in its gross receipts

computed under Subsection (a) the gross receipts of each taxable

entity that is a member of the cembined group, without regard to

whether that entity has a nexus with this state for the purpose of

taxation.

Sec. 171.1055. EXCLUSION OF CERTAIN RECEIPTS FOR MARGIN

APPORTIONMENT. (a) In apportioning margin, receipts excluded from

total revenue by a tazable entity under Section 171.1011 may not be

included in eithex the receipts of the taxable entity from its

business done in this state as determined under Section 171.103 or

the receipts.ofthe taxable entity from its entire business done as

determined wrider Section 171.105.

(b)) In apportioning margin, receipts derived from

transactions between individual members of a combined group that

are excluded under Section 171.1014(c)(3) may not be included in

the receipts of the taxable entity from its business done in this

state as determined under Section 171.103, except that receipts

derived from the sale of tangible personal property between

individual members of a combined group where one member party to the

transaction does not have nexus in this state shall be included in

the receipts of the taxable entity from its business done in this
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state as determined under Section 171.103 to the extent that the

member of the combined group that does not have nexus in this state

resells the tangible personal property without iodification to a

purchaser in this state.

(¢) 1In apportioning margin, receipts derived from

transactions between individual members_cof a combined group that

are excluded under Section 171.1014(c) (3) may not be included in

the receipts of the taxable entity from its entire business done as
determined under Section 171.105. % [A—<corporation—shall-deduct—Efrom
. . ; o ; . ;

e luded 4 ; on ; £ 4 15 . c

corpo-rrion isapart.]

Sec. 171.106. APPORTIONMENT OF MARGIN [TAXABLE CAPITAL AND

PANABLIE EARNED SURPIUS] TO THIS STATE. (a) [ Bxecept—acs—providedby
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[+b3+] Except as provided by this section [Subsections—{e)

and—d)>], a taxable entity's margin [eerperacionls—taxable—earned
surplus] is apportioned to this state to determine the amount of tax

imposed under Section 171.002 [3734-0€24b+423] by multiplying the

margin [fexable—eaxned suwrptus] byca’ fraction, the numerator of
which is the taxable entity's [eexpoexratienls] gross receipts from

business done in this state, &s ‘determined under Section 171.103

[273-1032], and the denominator of which is the taxable entity's

[eoxrpoxratieon's] gross recgipts from its entire business, as
determined under Section 171.105 [+731-305%].

(b) [4e3>] A taxable entity's margin [eexperatien'staxable

copital-erearned—surplus] that is derived, directly or indirectly,

o

from the sale ~of management, distribution, or administration

services to. or on behalf of a regulated investment company,

including A taxable entity [eexpexration] that includes trustees or

sponsors ~of employee benefit plans that have accounts in a
regulated investment company, 1is apportioned to this state to
determine the amount of the tax imposed under Section 171.002 by
multiplying the taxable entity's [eexrpexatien's] total margin
[£estableecapitat or earned surplus] from the sale of services to or

on behalf of a regulated investment company by a fraction, the

numerator of which is the average of the sum of shares owned at the
beginning of the year and the sum of shares owned at the end of the

year by the investment company shareholders who are commercially
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domiciled in this state or, if the shareholders are-.ndividuals,
are residents of this state, and the denominator of which is the
average of the sum of shares owned at the beginniiig of the year and
the sum of shares owned at the end of the year by all investment
company shareholders. [The—<corporation—shell make a2 separate
computatieon—teo—altlocate—taxable—capital wnd—earned——surptus—] In
this subsection, "regulated investment;company" has the meaning
assigned by Section 851(a), Internal/Revenue Code.

(c) [4&>+] A taxable entity's margin [cexrperation's—taxable
capital—or—taxable—earned——surpius] that is derived, directly or

indirectly, from the sale~ of management, administration, or

investment services to an crnployee retirement plan is apportioned
to this state to determine the amount of the tax imposed under
Section 171.002 by muitiplying the taxable entity's [ecexrpexratients]
total margin [+exable ecapital ox earnedsurplus] from the sale of

services to an employee retirement plan company by a fraction, the

numerator of which is the average of the sum of beneficiaries
domiciled _in Texas at the beginning of the year and the sum of
beneficdaries domiciled in Texas at the end of the year, and the
denominator of which is the average of the sum of all beneficiaries
at tfie beginning of the year and the sum of all beneficiaries at the
end of the year. [The ecorporation shall make a separate computation
toopportieontoxable capital and earned surplus-] In this section,

"employee retirement plan'" means a plan or other arrangement that
is qualified wunder Section 401(a), Internal Revenue Code, or
satisfies the requirements of Section 403, Internal Revenue Code,

or a government plan described in Section 414(d), Internal Revenue
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Code. The term does not include an individual retirement account or
individual retirement annuity within the meaning of Section 408,

Internal Revenue Code.

(d) [fer—On—er—before—danvary—t,—+998,—each—entity
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relative dates of cnactment -

[£] A Dbanking corporation shall exclude from the

numerator of the bank's apportionment factor irmterest earned on
federal funds and interest earned on securivies sold under an

agreement to repurchase that are held in this state in a

correspondent bank that is domiciled in this state. In this

subsection, "correspondent" has the meéaning assigned by 12 C.F.R.

Section 206.2(c).

(e) [433-] Receipts from services that a defense

readjustment project performs/ irt a defense economic readjustment

zone are not receipts from business done in this state.

[c o 171 1067 AT L0
= —F -+ AL AR ION—O0OF — CERTPAIN—PANARE R LEARNED
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Sec. 171.107. DEDUCTION OF COST OF SOLAR ENERGY.DEVICE FROM
MARGIN [EAXABLE CARITAL OR TAXABLE EARNED SURPIUS] APPORTIONED TO
THIS STATE. (a) In this section, "solar energy.device" means a
system or series of mechanisms designed primarily to provide
heating or cooling or to produce electrical ¢r mechanical power by
collecting and transferring solar—-generated energy. The term
includes a mechanical or chemical deviice that has the ability to
store solar-generated energy for usecinf heating or cooling or in the
production of power.
(b) A taxable entity J{esxperatien] may deduct from [its
apportioned taxable capital the amortized cost of 3 solar energy
devie r£from] its apportioched margin [+exableeaxrned suxrplus] 10

percent of the amortized cost of a solar energy device if:

(1) the {device 1is acquired by the taxable entity

[eoxpoxration] for heating or cooling or for the production of
power ;

(2)~ the device is used in this state by the taxable
entity [eexpoxration]; and

(3) the cost of the device is amortized in accordance
with Subsection (c) [efthis—section].

(c¢) The amortization of the cost of a solar energy device

must :

(1) be for a period of at least 60 months;

(2) provide for equal monthly amounts or conform to

federal depreciation schedules;

(3) Dbegin on the month in which the device is placed in

service in this state; and
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(4) cover only a period in which the device is in use
in this state.

(d) A taxable entity [eexperatien] that iakes a deduction

under this section shall file with the comptroller an amortization
schedule showing the period in which a deduction is to be made. On
the request of the comptroller, the taxable entity [eexporatien]
shall file with the comptroller proof j0f the cost of the solar
energy device or proof of the device's Uperation in this state.
[fe)— A corporation may elect +to make +the deduction
authorizedbythissection—eithcrfromapportioned—taxable—capital
or—apportioned—taxable—earpod—surptus—feor—each—separate—regultar

ot
A=

fh
L

4
=+

[0
b
D

He

Sec. 171.108. DEDUCTION OF COST OF CLEAN COAL PROJECT FROM
MARGIN [TAXABLE CARITAL QR TAXABLE EARNED SURPIUS] APPORTIONED TO
THIS STATE. (a2« In this section, "clean coal project" has the
meaning assigned by Section 5.001, Water Code.

(b) A" taxable entity [eexpexratien] may deduct from its
apporticried margin [texablecapital the amortized costof eguipment
or—fxromn—its—appeortioned—taxable—earned—surplus] 10 percent of the

amoritized cost of equipment:

(1) that is used in a clean coal project;

(2) that is acquired Dby the taxable entity

[eoxpexration] for use in generation of electricity, production of
process steam, or industrial production;

(3) that the taxable entity [ee¥pexratien] uses in this

state; and
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(4) the cost of which is amortized in acecordance with
Subsection (c).
(c) The amortization of the cost of capit#l used in a clean
coal project must:
(1) be for a period of at least 6U months;
(2) provide for equal monthlv amounts;
(3) Dbegin in the month during which the equipment is
placed in service in this state; and
(4) cover only a period during which the equipment is
used in this state.

(d) A taxable entity-leexrperatien] that makes a deduction

under this section shall file with the comptroller an amortization
schedule showing the period for which the deduction is to be made.

On the request of thedicomptroller, the taxable entity [ecerporation]

shall file with the comptroller proof of the cost of the equipment

or proof of the equipment's operation in this state.
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whose—-obligations—are—guaranteedbytheUnited States—government—
[{4)  "United States cgovernment agency" means an
. 13 £ 41 rod - ; L .
e ; licitl AN od ; el c
rcinal 4 ; Lo full £aisl ; 1 g1 rod
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Sec. 171.111. TEMPORARY CREDIT ON TAXABLE MARGIN. [NET
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PAXABLE—EARNED—SURPEUS— | (a) Not later than March. 1, 2007, a

taxable entity [3892+—aeexporatien] may notify the comptroller in

writing of its intent to preserve its right to taize a credit in an

amount allowed by this section on the tax due on taxable margin.

The taxable entity [ret—taxaeble—earned—surprus—The——comptroller
maynot—grantanextension— The corporation] may thereafter elect

to claim the credit for the current (year and future year at or

before the original due date of any . report due after January 1,

2007, [39825] until the taxable vntity [eexpexatien] revokes the

election or this section expirey, whichever is earlier. A taxable
entity [eexperatieon] may claim the credit for not more than 20
consecutive privilege perieds beginning with the first report due

under this chapter aftexr January 1, 2007. [38992-] A taxable entity

[eoxrporation] may makeonly one election under this section and the
election may not be conveyed, assigned, or transferred to another
entity.

(b) Thecredit allowed under this section for any privilege
period is computed by:

(1) determining the amount, as of the end of the

taxabie entity's accounting year ending in 2006, of the difference

between (i) the taxable entity's deductible temporary differences

and net operating loss carryforwards, net of related wvaluation

allowance amounts, shown on the taxable entity's books and records

on the last day of its taxable yvear ending in 2006, and (ii) the

taxable entity's taxable temporary differences as shown on those

books and records on that date. The amount of other net deferred

tax items may be less than zero. For the purpose of computing the

68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

amount of the taxable entity's other net deferred tax items, any

credit carryforward allowed under this chapter shall be excluded

from the amount of deductible temporary differences to the extent

such credit carryforward amount, net of any.related valuation

allowance amount, is otherwise included in the taxable entity's

deductible temporary differences, net . of 7related wvaluation

allowance amounts, shown on the taxablie entity's books and records

on the last day of the taxable entity!s taxable year ending in 2006;
[ determining the —amount, as of the end of the
L . P 1 . 1997 ; . 1
1ice ; he ] o vced £ e 4 . .
L the . 1  ederhl e
Hability thatat-someFfuturedatewill reverses]

(2) appoitioning the amount determined under

Subdivision (1) tec this state in the same manner taxable margin

[earned—surplus] is apportioned under Section 171.106 [+73-2064Lb
o¥r—{e)r—as—apptrecabtesr] on the first report due on or after January
1, 2007; [3S592+]

(3) multiplying the amount determined under
Subdiwision (2) by 10 [£iwe] percent; and

(4) multiplying the amount determined under
Subdivision (3) by the tax rate prescribed Dby Section

171.002(a) (2).
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INIRNEE . . ed ; 1 " .
[{&)—After makingthe election under Swbsection {a) the

[+e3+] A taxable: entity [eexpexatien] that notifies the

comptroller of its iatent to preserve its right to take a credit
allowed by this section shall submit with its notice of intent a
statement of the amount determined under Subsection (b)(1l). The

comptroller .may request that the taxable entity [eexpexratien]

submit in the annual report for each succeeding privilege period in

which thetaxable entity [ecexpexation] is eligible to take a credit

information relating to the amount determined under Subsection

(b) (). The taxable entity [eexporatien] shall submit in the form

and content the comptroller requires any information relating to
the assets and liabilities that determine the amount of the credit,
the amount determined under Subsection (b) (1), or any other matter
relevant to the computation of the credit for which the taxable
entity [eexpexatien] is eligible.

(d) A credit that a taxable entity is entitled to under this
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section does not convey, and may not be assigned or transferred, in

relation to a transaction in which the taxable entity is purchased

by another entity.
(e) [HE)>—D ecxredit allowed under thig rection may not bhe

A= 3 =

[{33-] This section expires September 1, 2026. [2042-
[See—3F1 . 232 GCROSS RECEIPTS FOR TAMARBTE CARTIPAL . (o) Foy
would be yecognized annually undey a generally accepted accounting
. 1% hod of . " 1ed . c 1 e
prope—ty sold, wmaterials wused, labor performed, or other costs

[(L\\ Evcocont aQc thoyigico Broizi-dad 1N thic coctlaon =
A =2 £ e == WS oV Ieee 3F S A== ] =
coxrnorat il on miro o omnirtE ar oo o rxooalnt o 1n acecardane w1t

oot 6+H TSt A~ ac G55 * TS 3F Gt =1+

71



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

[{e)—Unlessthe vrovisions of Section 171111 apply dueto
1 . ; L . . 1 .
. hod ; lewl . c 1

Sec. 171.1121. GROSS RECEIPTS FOR MARGIN [FAXABLE EARNED
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SURRPEUS] . (a) For purposes of this section, "gross regeipts" means

all revenues reportable by a taxable entity [ee¥peoxratiern] on its

federal tax return, without deduction for the zost of property
sold, materials used, labor performed, or other costs incurred,
unless otherwise specifically provided in tihiis chapter. [‘Gxess
receipts' —does—not—include—revenuves—thot —are—not—inciuded—in
toxable—earned—surplus—Eor—example—<SchedulteC——special—deductions
and—any—amounts—subtracted—fromreprreable—federaltaxable—income
vrder—Section—tH11l0{e{)—are not—included—in—taxable—earned
surplus and therefore are not corcidered gross yeceipte. |

(b) Except as otherwise provided by this section, a taxable
entity [eexpexatien] shall’ use the same accounting methods to
apportion margin [+exahie—earnedsurptus] as used in computing
reportable federal taxcble income.

(c) A taxable entity [Aeexpexration shall report its groess
receipts based snlely on dts own financial condition. Consolidated
reporting is prohibited

[{d— Hdnless—theprovisions—ofSection 1711l appiy—due—to
ap—eleciron—under—that—section—a—corporation] may not change its

accounting methods used to calculate gross receipts more often than

onceevery four years without the express written consent of the
comptroller. A change in accounting methods is not justified

solely because it results in a reduction of tax liability.
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SECTION 6. Subchapter D, Chapter 171, Tax Code, is amended
to read as follows:

SUBCHAPTER D. PAYMENT OF TAX

Sec. 171.151. PRIVILEGE FERIOD COVERED BY TAX. The
franchise tax shall be paid foxr each of the following:

(1) an initial-~ period beginning on the taxable
entity's [eexrperatien's] beginning date and ending on the day
before the first anniversary of the beginning date;

(2) a second period beginning on the first anniversary
of the beginning date and ending on December 31 following that date;
and

(3) after the initial and second periods have expired,
a regular antiual period beginning each year on January 1 and ending
the following December 31.

Sec. 171.152. DATE ON WHICH PAYMENT IS DUE. (a) Payment of
the tax covering the initial period is due within 90 days after the
date that the initial period ends or, if applicable, within 91 days
after the date of the merger.

(b) Payment of the tax covering the second period is due on
the same date as the tax covering the initial period.

(c) Payment of the tax covering the regular annual period is

due May 15, of each year after the beginning of the regular annual
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period. However, if the first anniversary of the taxasle entity's
[eoxrpexratieon's] beginning date is after October 3 and before
January 1, the payment of the tax covering the fiyszt regular annual
period is due on the same date as the tax c¢overing the initial

period.

[See+—tF 1153+ BUSINESSON-WHEICH T X ON-NET TAXABLE CARTTAL
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Sec. 171.1532. BUSINESS ON WHICH TAX ON-NET TAXABLE MARGIN
[EARNED—SURRLEUS] IS BASED. (a) The tax covering the privilege

periods included on the initial report[——as—reguired—by—Section
171-1535] is based on the business done by the taxable entity

[eoxrpoxration] during the period beginning on the taxable entity's

[eoxrporatientls] beginning date ands

(1) ending on the last accounting period ending date
that is at least 60 days before the original due date of the initial
report; or

(2) 1f there 1is no such period ending date in
Subdivision (1) [efthis—subseection], then ending on the day that is
the last day of a calendar month and that is nearest to the end of
the taxable entity's [eexpexatien's] first year of business.

(b) Thetax covering the regular annual period, other than a

regular annuval period included on the initial report, is based on

the busédrness done by the taxable entity [ee¥pexratiern] during the

period-pbeginning with the day after the last date upon which [met]
taxable margin [esrredsurplus] on a previous report was based and
ending with its last accounting period ending date for federal
income tax purposes in the year before the year in which the report
is originally due.

Sec. 171.154. PAYMENT TO COMPTROLLER. A taxable entity

[eoxpoxration] on which a tax is imposed by this chapter shall pay

the tax to the comptroller.
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Sec. 171.158. PAYMENT BY FOREIGN TAXABLE ENTITY

[CORPORATION] BEFORE WITHDRAWAL FROM STATE. (a) Except as

provided by Subsection (b) [ef—this—section], z .foreign taxable

entity [eexpexratien] holding a registration. or certificate of

authority to do business in this state may withdraw from doing
business in this state by filing a certificate of withdrawal with
the secretary of state. The secreté&ry of state shall file the
certificate of withdrawal as providea by law.

(b) The foreign taxable “entity [eexpexation] may not

withdraw from doing business/in this state unless it has paid,
before filing the certificate of withdrawal, any tax or penalty

imposed by this chapter on the taxable entity [eexrpoxratien].

SECTION 7. Subchapter E, Chapter 171, Tax Code, is amended
to read as follows:
SUBCHAPTER E. REPORTS AND RECORDS
Sec. 171.204. INITIAL REPORT. (a) Except as provided by

Section 171.20Z2, a taxable entity [eexpexration] on which the

franchise tax is imposed shall file an initial report with the
comptrolier containing:
(1) information showing the financial condition of the

taxable entity [eexperatien] on the day that is the last day of a

calendar month and that is nearest to the end of the taxable
entity's [eexporation's] first year of business;
(2) the name and address of:

(A) each officer, [amd] director, and manager of

the taxable entity [eexpoeration];

(B) for a limited partnership, each general

79



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

partner;

(C) for a general partnership. or limited

liability partnership, each managing partner or,/3if there is not a

managing partner, each partner; or

(D) for a trust, each trustee;

(3) the name and address of c¢he agent of the taxable
entity [eexpexatien] designated under Segtion 171.354; and
(4) other information reguired by the comptroller.

(b) The taxable entity [eexporatien] shall file the report

on or before the date the payment is due under [Subsection—{al—of]
Section 171.152(a) [+7+-352]~
Sec. 171.202. ANNUAL’ REPORT. (a) Except as provided by

Section 171.2022, a taxable entity [eexpexratien] on which the

franchise tax is imposed shall file an annual report with the
comptroller containing:

(1) ~fanancial information of the taxable entity

[eoxrpoxration] niccessary to compute the tax under this chapter;

(2) the name and address of each officer and director
of the tazable entity [eerporation];

(3) the name and address of the agent of the taxable
entity [eexpexation] designated under Section 171.354; and

(4) other information required by the comptroller.

(b) The taxable entity [eexperatien] shall file the report

before May 16 of each year after the beginning of the regular annual
period. The report shall be filed on forms supplied by the
comptroller.

(c¢) The comptroller shall grant an extension of time to a
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taxable entity [ee¥peoxratiern] that is not required by-:sule to make

its tax payments by electronic funds transfer for the filing of a
report required by this section to any date on gir.before the next

November 15, if a taxable entity [eexrporatien]:

(1) requests the extension, on or before May 15, on a
form provided by the comptroller; and
(2) remits with the request:
(A) not less than S0'percent of the amount of tax
reported as due on the report filed ¢on or before November 15; or
(B) 100 percgrit of the tax reported as due for the
previous calendar year on the report due in the previous calendar
year and filed on or before May 14.

(d) In the case of a taxpayer whose previous return was its
initial report, the<{optional payment provided under Subsection
(c)(2)(B) or (e)(2)(B) must be equal to [the greater of:

[+1 < an amount produced by multiplying the [ret]
taxable margin-[eapitat], as reported on the initial report filed

on or before May 14, by the rate of tax in Section 171.002

[T 1002+ 3a413] that is effective January 1 of the year in which the

repori~is due [+—ox

avmnad caarn i o S At A n +h 1mit1a]l At £17 A4 n v bhofar
a¥rpedsurplus—asreported on+th initial report filed onoxr befox
May—34, by —+the—¥at £ tax—dnSection—171-002{a{2)>—that3s
fEA~d 1 Tonigrarsz 1 £ +1 ooy 1 ol d ~ 1 rornogrt 1o A ]
£fective January+of the yvear in whiech the yeporticsdu
(e) The comptroller shall grant an extension of time for the

filing of a report required by this section by a taxable entity

[eoxpoxration] required by rule to make its tax payments by
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electronic funds transfer to any date on or before the.next August

15, if the taxable entity [eexrpoxratien]:

(1) requests the extension, on or before May 15, on a

form provided by the comptroller; and
(2) remits with the request:

(A) not less than 90 percent of the amount of tax
reported as due on the report filed on dr before August 15; or

(B) 100 percent of tiie tax reported as due for the
previous calendar year on the report due in the previous calendar
year and filed on or before May /14:

(f) The comptroller ghall grant an extension of time to a

taxable entity [eexpeoxraticnr] required by rule to make its tax

payments by electronic funds transfer for the filing of a report due
on or before August 15 to any date on or before the next November 15,
if the taxable entity [eexpexatien]:

(1) ~requests the extension, on or before August 15, on
a form providedby the comptroller; and

(2) remits with the request the difference between the
amount remitted under Subsection (e) and 100 percent of the amount
of tax reported as due on the report filed on or before November 15.

(h) If the sum of the amounts paid under Subsections (e) (2)

and (f)(2) is at least 99 percent of the amount reported as due on
the report filed on or before November 15, penalties for
underpayment with respect to the amount paid under Subsection
(£)(2) are waived.

(i) If a taxable entity [eexpoxratien] requesting an

extension under Subsection (c) or (e) does not file the report due
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in the previous calendar year on or before May 14 . °fthe taxable
entity [eexpexation] may not receive an extension under Subsection

(c) or (e) unless the taxable entity [ee¥poxraticn] complies with

Subsection (c)(2)(A) or (e)(2)(A), as appropriate.
Sec. 171.2022. EXEMPTION FROM REPORTING REQUIREMENTS. A

taxable entity [eexpexratien] that does not owe any tax under this

chapter for any period is not requited to file a report under

Section 171.201 orl[+] 171.202[+—ex—371.-2021]. The exemption

applies only to a period for whichno tax is due.

Sec. 171.203. PUBLIC IIVFORMATION REPORT. (a) A
corporation on which the franchise tax is imposed, regardless of
whether the corporation is-required to pay any tax, shall file a
report with the comptroliler containing:

(1) the {1rame of each corporation in which the
corporation filingithe report owns a 10 percent or greater interest
and the percentage owned by the corporation;

(2)~ the name of each corporation that owns a 10 percent
or greater interest in the corporation filing the report;

(3) the name, title, and mailing address of each
persorirwho is an officer or director of the corporation on the date
the 1réport is filed and the expiration date of each person's term as
an officer or director, if any;

(4) the name and address of the agent of the
corporation designated under Section 171.354 [ef+thiseede]; and

(5) the address of the corporation's principal office
and principal place of business.

(b) The corporation shall file the report once a year on a
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form prescribed by the comptroller.

(c¢) The comptroller shall forward the report to the
secretary of state.

(d) The corporation shall send a copy o¢ofi.the report to each
person named in the report under Subsection (a)(3) who is not
currently employed by the corporation oxr a related corporation
listed in Subsection (a) (1) or (2). An pfficer or director of the
corporation or another authorized pexrson must sign the report under
a certification that:

(1) all information, contained in the report is true
and correct to the best of the.person's knowledge; and

(2) a copy of vhe report has been mailed to each person
identified in this subsection on the date the return is filed.

(e) If a person's name is included in a report under
Subsection (a)(3) and the person is not an officer or director of
the corporation oix the date the report is filed, the person may file
with the comptioller a sworn statement disclaiming the person's
status as shown on the report. The comptroller shall maintain a
record @r. statements filed under this subsection and shall make
that information available on request using the same procedures the
comptroller uses for other requests for public information.

(£) A public information report that is filed
electronically complies with the signature and certification
requirements prescribed by Subsection (d).

Sec. 171.2035. ADDITIONAL PUBLIC INFORMATION REPORT. (a)

A taxable entity that has more than 100,000 employees in this state

shall file a report with the comptroller stating the number of the
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taxable entity's employeces in this state that receiwe assistance

for that employee or the employee's family under the Children's

Health Insurance Program (CHIP) or the Medicaid pregram.

(b) A taxable entity described by Subsection (a) shall file

the report once a year on a form prescribed by the comptroller.

Sec. 171.204. INFORMATION REPORT. . (a) Except as provided
by Subsection (b), to determine eligibility for the exemption
provided by Section 171.2022, or to . determine the amount of the
franchise tax or the correctnesstc¢f a franchise tax report, the

comptroller may require [aw——efficexr—ef] a taxable entity

[eoxrporation] that may be subject to the tax imposed under this
chapter to file an informavion report with the comptroller stating
the amount of the taxabhle entity's margin [eexpexratieon's—taxable
capital—and—earned—surptus], or any other information the

comptroller may request that is necessary to make a determination

under this subseciion.

(b) Thecomptroller may require a taxable entity [an—-efficexr

of—a—corporation] that does not owe any tax because of the
application of Section 171.002(d)(2) to file an abbreviated

information report with the comptroller stating the amount of the

taxavle entity's total revenue [eeoxrporatien'sgress—reeeipts] from

(0]

its entire business. The comptroller may not require a taxable
entity [eeoxpexation] described by this subsection to file an
information report that requires the taxable entity [eerpoxatien]
to report or compute its margin [eaxred——surplus—ex +taxable
capital].

Sec. 171.205. ADDITIONAL INFORMATION REQUIRED BY
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COMPTROLLER. The comptroller may require a tayeble entity
[eoxpexration] on which the franchise tax is imposed to furnish to

the comptroller information from the taxable entity's

[eoxpoxrationts] books and records that has not been filed
previously and that is necessary for the comptroller to determine
the amount of the tax.

Sec. 171.206. CONFIDENTIAL INFORIMATION. Except as provided

by Section 171.207 [ef—this——cede], the following information is
confidential and may not be made open to public inspection:

(1) information that is obtained from a record or
other instrument that is reguired by this chapter to be filed with
the comptroller; or

(2) informetion, including information about the

business affairs, operations, profits, losses, cost of goods sold,

compensation, or expenditures of a taxable entity [eexpoxratien],

obtained by ane¥amination of the books and records, officers,

partners, trustees, agents, or employees of a taxable entity

[eoxrpoxratien] on which a tax is imposed by this chapter.

Sec. 171.207. INFORMATION NOT CONFIDENTIAL. The following
information is not confidential and shall be made open to public
inspection:

(1) information contained in a document filed under
this chapter with a county clerk as notice of a tax lien; and
(2) information contained in a report required by
Section 171.203 ox 171.2035 [efthis—cede].
Sec. 171.208. PROHIBITION OF DISCLOSURE OF INFORMATION. A

person, including a state officer or employee or an owner [&

86



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

shareheolder] of a taxable entity [eexpexratien], who has access to a

report filed under this chapter may not make known in a manner not

permitted by law the amount or source of the/taxable entity's

[eoxrporatienls] income, profits, losses, expenditures, cost of

goods sold, compensation, or other information in the report

relating to the financial condition of the taxable entity
[coxporation].

Sec. 171.209. RIGHT OF OWNER [SHAREHOLDER] TO EXAMINE OR
RECEIVE REPORTS. If an owner [apérseoneowningatleast one shareof
sutstandingsteck] of a taxabie entity [eexpexatiorn] on whom the

franchise tax is imposed precents evidence of the ownership to the

comptroller, the person is entitled to examine or receive a copy of
an initial or annual report that is filed under Section 171.201 or
171.202 [ef—this—esde] and that relates to the taxable entity
[coxporation].

Sec. 171.219. PERMITTED USE OF CONFIDENTIAL INFORMATION.

(a) To enfoxce this chapter, the comptroller or attorney general
may use information made confidential by this chapter.

(r) The comptroller or attorney general may authorize the
use oifwthe confidential information in a judicial proceeding in
whicli the state is a party. The comptroller or attorney general may

authorize examination of the confidential information by:

(1) another state officer of this state;
(2) a law enforcement official of this state; or
(3) a tax official of another state or an official of

the federal government if the other state or the federal government

has a reciprocal arrangement with this state.
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Sec. 171.211. EXAMINATION OF [£ORPORATE] RECORDS. To

determine the franchise tax liability of a taxable entity

[eoxpoxration], the comptroller may investigate .or examine the

records of the taxable entity [eexporatien].

Sec. 171.212. REPORT OF CHANGES TO ~FEDERAL INCOME TAX

RETURN. (a) A taxable entity [ee¥pexratien] must file an amended

report under this chapter if:

(1) the taxable entity!s '[eexrpexatien'lsmet] taxable
margin [earned—surpius] is changed as the result of an audit or

other adjustment by the Internal Revenue Service or another
competent authority; or

(2) the taxable'entity [eexrpexratien] files an amended

federal income tax returir or other return that changes the taxable
entity's [eexperatieonismnet] taxable margin [eaxnedsurplus].
(b) The taxable entity [eexperatien] shall file the amended

report under Subsection (a)(l) not later than the 120th day after
the date the revenue agent's report or other adjustment is final.
For purposes of this subsection, a revenue agent's report or other
adjustment is final on the date on which all administrative appeals
with the Internal Revenue Service or other competent authority have
beenexhausted or waived.

(c) The taxable entity [eexperatien] shall file the amended

report under Subsection (a)(2) not later than the 120th day after

the date the taxable entity [eexrporatioen] files the amended federal

income tax return or other return. For purposes of this subsection,

a taxable entity [eexpexatien] is considered to have filed an

amended federal income tax return if the taxable entity
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[eoxrpoxration] is a member of an affiliated group during.a period in
which an amended consolidated federal income tax report is filed.

(d) If a taxable entity [eexperatien] fails to comply with

this section, the taxable entity [eexpexratien] is liable for a

penalty of 10 percent of the tax that should have been reported
under this section and that had not previously been reported to the
comptroller. The penalty prescribed by this subsection is in
addition to any other penalty provided by law.
SECTION 8. The heading to“Subchapter F, Chapter 171, Tax
Code, is amended to read as foliows:
SUBCHAPTER F. FORFEITURE ©F-CORPORATE AND BUSINESS PRIVILEGES
SECTION 9. Subchapter F, Chapter 171, Tax Code, is amended
by adding Section 171.2515 to read as follows:

Sec. 171.2515.{ FORFEITURE OF RIGHT OF TAXABLE ENTITY TO

TRANSACT BUSINESS IN THIS STATE. (a) The comptroller may, for the

same reasons ana.csing the same procedures the comptroller uses in

relation to. the forfeiture of the corporate privileges of a

corporation,  forfeit the right of a taxable entity to transact

businesz in this state.

{b) The provisions of this subchapter, including Section

171.255, that apply to the forfeiture of corporate privileges apply

to the forfeiture of a taxable entity's right to transact business

in this state.

SECTION 10. Section 171.351, Tax Code, is amended to read as
follows:
Sec. 171.351. VENUE OF SUIT TO ENFORCE CHAPTER. Venue of a

civil suit against a taxable entity [eexpexratien] to enforce this
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chapter is either in a county where the taxable entity's

[eoxrporatien's] principal office is located according to its
charter or certificate of authority or in Travis County.

SECTION 11. Section 171.353, Tax Code, iz amended to read as
follows:

Sec. 171.353. APPOINTMENT OF RECETVER. If a court forfeits

a taxable entity's [eexpexratienls] (charter or certificate of

authority, the court may appoint a receiver for the taxable entity

[eoxrporation] and may administer*the receivership under the laws
relating to receiverships.

SECTION 12. Section 171.354, Tax Code, is amended to read as
follows:

Sec. 171.354. AGENT FOR SERVICE OF PROCESS. Each taxable
entity [eexpexatien] Oirwhich a tax is imposed by this chapter shall

designate a resident of this state as the taxable entity's

[eoxrporationls] agent for the service of process.

SECTICON I3. Sections 171.362(a), (d), and (e), Tax Code,
are amended to read as follows:

(@) If a taxable entity [eexpexratien] on which a tax is

imposed by this chapter fails to pay the tax when it is due and
payaule or fails to file a report required by this chapter when it

is due, the taxable entity [ee¥peoxatiern] is liable for a penalty of

five percent of the amount of the tax due.
(d) If a taxable entity [eexpexratien] electing to remit
under [RParagraph (A) of Subdivicion (2} of Subsection () of]

Section 171.202(c) (2)(A) [13-202 of this code] remits less than

the amount required, the penalties imposed by this section and the
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interest imposed under Section 111.060 [ef—+thiseede]l . are assessed
against the difference between the amount required to be remitted
under [Roaragraph—A)r—ef—Subdivision—{2)—ofSuhsection—{ec)—of]
Section 171.202(c)(2)(A) [171-202] and the. amount actually

remitted on or before May 15.

(e) If a taxable entity [eexrpexrredien] remits the entire

amount required by [Subsectieon—ter—o£f](Section 171.202(c) [+FH1-202

of—+this—cede], no penalties will be imposed against the amount

remitted on or before November 15.
SECTION 14. Sections 171:363(a) and (b), Tax Code, are
amended to read as follows:

(a) A taxable entity-|eoxrperation] commits an offense if the

taxable entity [eexpoexratien] is subject to the provisions of this

chapter and the taxabliec’entity [eexpexatioen] wilfully:

(1) fails to file a report;

(2) ~Iails to keep books and records as required by this
chapter;

(3) files a fraudulent report;

(4) wviolates any rule of the comptroller for the

administration and enforcement of the provisions of this chapter;
or
(5) attempts in any other manner to evade or defeat any
tax imposed by this chapter or the payment of the tax.
(b) A person commits an offense if the person is an
accountant or an agent for or an officer or employee of a taxable

entity [eexperatien] and the person knowingly enters or provides

false information on any report, return, or other document filed by

21



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 3

the taxable entity [eexperatien] under this chapter.

SECTION 15. Section 171.401, Tax Code, is amended to read as
follows:

Sec. 171.401. REVENUE DEPOSITED IN GENERAL REVENUE FUND.
The revenue from the tax imposed by this chapter [en—coxporations]
shall be deposited to the credit of the general revenue fund.

SECTION 16. (a) Section 313.007, Tax Code, is amended to
read as follows:

Sec. 313.007. EXPIRATION. * Subchapters B, C, and D expire
December 31, 2011 [2867].

(b) Section 313.024(a)+, Tax Code, 1is amended to read as
follows:

(a) This subchapter and Subchapters C and D apply only to
property owned by an entity [a—ecexporation ox limited liability

company] to which Chapter 171 [Seetion373-001] applies.

(c) Secticn 313.024(b), Tax Code, 1is amended to read as
follows:

(b) 76 be eligible for a limitation on appraised value under
this subchapter, the entity [eceorpeoration—er—limited—liability
coempa+z] must use the property in connection with:

(1) manufacturing;

(2) 1zresearch and development;

(3) a clean coal project, as defined by Section 5.001,
Water Code;

(4) a gasification project for a coal and biomass
mixture; or

(5) 1renewable energy electric generation.
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(d) Section 313.025(b), Tax Code, 1is amended . to read as
follows:

(b) The governing body of a school district is not required
to consider an application for a limitation on, appraised value that
is filed with the governing body under Subsection (a). If the
governing body of the school district does elect to consider an

application, the governing body shell request that the Texas

Education Agency [eagage—a—third persen—+te] conduct an economic

impact evaluation of the applic¢ation on behalf of the school

district, and that agency shall,conduct the evaluation as soon as

practicable. The governing-body shall provide to the Texas

Education Agency any information requested by that agency. The

Texas Education Agency. may develop a methodology to allow

comparisons of econcriic impact for different schedules of addition

of qualified investment or gqualified property as part of the

economic impact-evaluation. The economic impact evaluation of the

Texas Educatiorn Agency is binding on the governing body of the

school district and the applicant. The governing body shall

provideta.copy of the evaluation to the applicant on request. The

Texas/ ¥ducation Agency may charge and collect a fee sufficient to

covei the costs of providing the economic impact evaluation. The

governing body of a school district shall [and] approve or

disapprove an application before the 121st day after the date the

application is filed, unless the Texas Education Agency's economic

impact evaluation has not been received or an extension is agreed to

by the governing body and the applicant.

(e) Section 313.051, Tax Code, 1is amended to read as
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follows:
Sec. 313.051. APPLICABILITY. (a) This subchapter applies
only to a school district that has territory in:

(1) a strategic investment area, as.defined by Section

171.721; [+—FaxCedey] or
(2) [4m] a county:

(A) [433] that has (a)population of less than
50,000;

(B) [423-] that is'not partially or wholly located
in a metropolitan statistical area; and

(C) [433] An-which, from 1990 to 2000, according

to the federal decennial census, the population:

(i) [A*+] remained the same;
{ii) [4B>] decreased; or
(iii) [4e3] increased, but at a rate of not

more than three percent per annum.

(a-1) . Nutwithstanding Subsection (a), if on January 1,

2002, this . subchapter applied to a school district in whose

territory.is located a federal nuclear facility, this subchapter

contirnues to apply to the school district regardless of whether the

schoul district ceased or ceases to be described by Subsection (a)

after that date.

(b) The governing body of a school district to which this
subchapter applies may enter into an agreement in the same manner as
a school district to which Subchapter B applies may do so under
Subchapter B, subject to Sections 313.052-313.054. Except as

otherwise provided by this subchapter, the provisions of Subchapter
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B apply to a school district to which this subchapter applies. For
purposes of this subchapter, a property owner is required to create
only at least 10 new jobs on the owner's qualifdi=d property. At
least 80 percent of all the new jobs created musuv.be qualifying jobs

as defined by Section 313.021(3), except that, for a school

district described by Subsection (a)(2), .ecach qualifying job must

pay at least 110 percent of the( average weekly wage for

manufacturing Jjobs in the region cde¢signated for the regional

planning commission, council of governments, or similar regional

planning agency created under Chapter 391, Local Government Code,

in which the district is located.

(f) Section 313.051{b), Tax Code, as amended by this
section, applies only to-a limitation on the appraised value for
school district mainternance and operations ad valorem tax purposes
for which the ownexr files an application on or after the effective
date of this Ackt.< A limitation on the appraised value for school
district maintenance and operations ad valorem tax purposes for
which the owiner files an application before the effective date of
this Act. is governed by the law as it existed immediately before the
effective date of this Act, and that law is continued in effect for
that purpose.

SECTION 17. (a) The repeal of Section 171.111, Tax Code,
by this Act does not affect a credit that accrued under that section
before the effective date of this Act.

(b) A corporation that has any unused credits accrued before
the effective date of this Act under Section 171.111, Tax Code, may

claim those unused credits on or with the tax report for the period
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in which the credits were accrued, and the former law .under which
the corporation accrued the credits is continued in effect for
purposes of determining the amount of the credits.the corporation
may claim and the manner in which the corporation may claim the
credits.

SECTION 18. (a) The following provisions of Chapter 171,
Tax Code, are repealed:

(1) Subchapter L;

(2) Subchapter

(3) Subchapter

(4) Subchapter ¢

(5) Subchapte1r-?;

(6) Subchapter Q;

(7) Subchapter R;

(8) Subchapter S;

(9) ~Subchapter T;

(10%Y Subchapter U as added by Chapter 209, Acts of the
78th Legislature, Regular Session, 2003; and

(11) Subchapter U as added by Chapter 1274, Acts of the
78th Isegislature, Regular Session, 2003.

(b) This section does not affect a credit authorized by a
provision listed in Subsection (a) of this section that accrued
under Chapter 171, Tax Code, before the effective date of this Act
or a credit that continues to accrue under Section 19 of this Act.

(c) A corporation that has any unused credits accrued before
the effective date of this Act under a provision other than

Subchapter O, P, or Q, Chapter 171, Tax Code, may claim those unused
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credits on or with the tax report for the period .in which the
credits were accrued, and the former law under which the
corporation accrued the credits is continued in effect for purposes
of determining the amount of the credits the corporation may claim
and the manner in which the corporation may claim the credits.

(d) A corporation that has any unused credits accrued before
the effective date of this Act under Subcohapter O, Chapter 171, Tax
Code, may claim those unused credits oh or with the tax report for
the period in which the credit*was accrued. However, 1if the
corporation was allowed to carsy forward unused credits under that
subchapter, the corporation may continue to apply those credits on
or with each consecutive report until the earlier of the date the
credit would have expired under the terms of Subchapter O, Chapter
171, Tax Code, had iti{continued in existence, or December 31, 2027,
and the former lawiunder which the corporation accrued the credits
is continued in erfect for purposes of determining the amount of the
credits the.corporation may claim and the manner in which the
corporationiay claim the credits.

(2~ A corporation that has any unused credits accrued before
the effective date of this Act under Subchapter P, Chapter 171, Tax
Code, " may claim those unused credits on or with the tax report for
the period in which the credit was accrued. However, 1if the
corporation was allowed to carry forward unused credits under that
subchapter, the corporation may continue to apply those credits on
or with each consecutive report until the earlier of the date the
credit would have expired under the terms of Subchapter P, Chapter

171, Tax Code, had it continued in existence, or December 31, 2012,
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and the former law under which the corporation accrued.the credits
is continued in effect for purposes of determining the amount of the
credits the corporation may claim and the mangper in which the
corporation may claim the credits.

(f) A corporation that has any unused ¢redits accrued before
the effective date of this Act under Subchepter Q, Chapter 171, Tax
Code, may claim those unused credits on por with the tax report for
the period in which the credit was “accrued. However, 1if the
corporation was allowed to carry forward unused credits under that
subchapter, the corporation may continue to apply those credits on
or with each consecutive repert until the earlier of the date the
credit would have expired unmder the terms of Subchapter Q, Chapter
171, Tax Code, had it continued in existence, or December 31, 2012,
and the former law under which the corporation accrued the credits
is continued in effect for purposes of determining the amount of the
credits the corporation may claim and the manner in which the
corporation may'claim the credits.

(g) ."The comptroller shall adopt rules to administer this
section

SECTION 19. A written agreement between the Texas
Department of Economic Development or its successor and a taxpayer
effective before June 1, 2006, that allows for credits against the
tax imposed under Chapter 171, Tax Code, continues in effect and the
credits allowed under the agreement continue to accrue and may be
claimed in the manner provided by the agreement against the tax
imposed under Chapter 171, Tax Code, as amended by this Act, for the

duration of the agreement. The former law under which the agreement
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was made and under which the taxpayer received the entitlement to
the credits is continued in effect for purposes of determining the
amount of the credits the taxpayer may claim and tiie manner in which
the taxpayer may claim the credits.

SECTION 20. The comptroller shall adopt rules to implement
the legislative intent in Sections 171.1012(e) (14) and
171.1013(c-1), Tax Code.

SECTION 21. The franchise tax “imposed by Chapter 171, Tax
Code, as amended by this Act, is #tot an income tax and Pub. L. No.
86-272 does not apply to the tax.

SECTION 22. (a) Subject to other provisions of this
section, this Act applies te'reports originally due on or after the
effective date of this Ack.

(b) For an ertity becoming subject to the franchise tax
under this Act:

(1) ~wAargin or gross receipts occurring before June 1,
2006, may net be considered for purposes of determining taxable
margin or for apportionment purposes;

(2) an entity subject to the franchise tax on January
1, 200, that was not previously subject to the tax and for which
January 1, 2008, is not the beginning date, shall file an annual
report due May 15, 2008, based on the period:

(A) 1if the entity has an accounting period that
ends on or after January 1, 2007, and before June 1, 2007:
(i) beginning on the later of:
(a) June 1, 2006; ox

(b) the date the entity was organized
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in this state or, if a foreign entity, the date it began doing
business in this state; and

(ii) ending on the daterthat accounting
period ends in 2007;
(B) 1f the entity has an accounting period that
ends on or after June 1, 2007, and before December 31, 2007:
(i) Dbeginning 0nj)the date that accounting
period begins; and
(ii) ending - on the date that accounting
period ends in 2007; and
(C) 1if the-entity has an accounting period that
ends on December 31, 2007y or if the entity does not have an
accounting period that ends in 2007:
{i) beginning on the later of:
(a) January 1, 2007; or
(b) the date the entity was organized
in the state or, if a foreign entity, the date it began doing
business in“this state; and
(ii) ending on December 31, 2007; and
(3) an entity subject to the franchise tax as it
existed before the effective date of this Act at any time after
December 31, 2006, and before January 1, 2008, but not subject to
the franchise tax on January 1, 2008, shall file a final report for
the privilege of doing business at any time after June 30, 2007, and
before January 1, 2008, based on the period:
(A) beginning on the later of:

(i) January 1, 2007; or
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(ii) the date the entity was.-trganized in
this state or, if a foreign entity, the date it began doing business
in this state; and
(B) ending on the date the. entity became no
longer subject to the franchise tax.

(c) For purposes of this Act, an existing partnership is
considered as continuing if it is not términated.

(d) A partnership is considezed terminated only if no part
of any business, financial operation, or venture of the partnership
continues to be carried on by ary,of its partners in a partnership.

(e) For a merger o1 consolidation of +two or more
partnerships, the resulting partnership is, for purposes of this
Act, considered the continuation of any merging or consolidating
partnership whose members own an interest of more than 50 percent in
the capital and profits of the resulting partnership.

(f) For ~a< division of a partnership into two or more
partnerships, the resulting partnerships, other than any resulting
partnershiv.the members of which had an interest of 50 percent or
less intthe capital and profits of the prior partnership, are, for
purposes of this Act, considered a continuation of the prior
partiership.

SECTION 23. (a) The comptroller shall require the entities
specified by this section to file an information report in the
manner provided by this section. The information report is
confidential and exempt from disclosure under Chapter 552,
Government Code.

(b) The information report required under this section must
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contain the same information that an entity required to file the
report would have submitted in its report due to the comptroller in
2006 under Chapter 171, Tax Code, if the changes made by this Act to
Chapter 171, Tax Code, had been in effect Janwary 1, 2006. The
information report shall also contain the total of maintenance and
operations school property taxes paid by the entity to school
districts in Texas in the 2005, 200¢, jand 2007 tax years. The
comptroller shall provide the forms and instructions to the
entities required to file a reportrunder this section.

(c¢) The comptroller shail take action to revoke the charter,
as that term is defined by Section 171.0001, Tax Code, as added by
this Act, of an entity thauv-does not file an information return in
the manner and under theitame limits provided by this section.

(d) The comptroller shall identify and require the
following entities to file an information zreport wunder this
section:

(1)~ the 1,000 entities that paid or are required to pay
the most franchise tax for the annual reporting period ending
Decembex ~31, 2005, under Chapter 171, Tax Code, as that chapter
existed on the effective date of this section;

(2) the 1,000 entities doing business in this state
that had the greatest amount of gross receipts in 2005, as
determined under Sections 171.105 and 171.1051, Tax Code, as those
sections existed on the effective date of this section;

(3) the 1,000 entities doing business in this state
with the greatest number of employees in this state, according to

records maintained by the Texas Workforce Commission, in 2005; and
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(4) the 1,000 entities doing business ir. this state
with the greatest school maintenance-and-operations property tax
levy in this state, according to records maintagined or collected
for this purpose by the Property Tax Division of the Office of the
Comptroller, in 2005;

(e) An entity may be listed in one or more of the categories
under Subsection (d) of this section. @Anjentity that is listed more
than once is required by this sectiaqn to file only one information
return.

(f) The comptroller:

(1) shall identify  the entities described by
Subsection (d) of this section;

(2) shall prepare all forms and instructions required
for those entities tolfile their information reports as required by
this section;

(3) ~shall provide those forms and instructions to
those entitiass on or after November 15, 2006, but before December 2,
2006;

(4) shall require the entities to submit their
information reports on or before February 15, 2007, and February
15, 2008;

(5) may not grant any extensions for filing the
information reports; and

(6) shall report to the governor, the lieutenant
governor, and the members of the legislature, on or before April 1,
2007, and April 1, 2008, the results of the information reports,

stating the amount of revenue generated by the tax under Chapter
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171, Tax Code, in each year, the amount that would have been
generated from the entities submitting information reports under
this section if the changes made by this Act to/Chapter 171, Tax
Code, had been in effect January 1, 2006, and the.school maintenance
and operations property taxes paid by the entities in the 2005,
2006, and 2007 tax years.

(g) The report required under( Subsection (f)(6) of this
section may not be formatted in a manner or include any information
that discloses or effectively distloses the specific identity of a
reporting entity.

(h) This section takes-effect as provided by Section 27 of
this Act.

SECTION 24. (a) The supreme court has exclusive and
original jurisdictior over a challenge to the constitutionality of
this Act or any part of this Act and may issue injunctive or
declaratory relief in connection with the challenge.

(b) The supreme court shall rule on a challenge filed under

this section on or before the 120th day after the date the challenge

is filed.

{c) This section takes effect as provided by Section 27 of
thisAct.

SECTION 25. (a) The amount of $2 million is appropriated

out of the general revenue fund to the comptroller of public
accounts for the state fiscal biennium ending August 31, 2007, for
the implementation of this Act and for audit and enforcement
activities.

(b) This section takes effect as provided by Section 27 of
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this Act.

SECTION 26. Except as otherwise provided by Section 27 of
this Act, this Act takes effect January 1, 2008, and applies to
reports originally due on or after that date.

SECTION 27. A section of this Act thiat provides that it
takes effect as provided by this section tekes effect June 1, 2006,
if this Act receives a vote of two-thirdsjof all the members elected
to each house, as provided by Section 39, Article III, Texas
Constitution. If this Act does nét receive the vote necessary for

effect on that date, that section takes effect September 1, 2006.
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President of the Senate Speaker of.the House

I certify that H.B. No. 3 was passed by the House on April 24,

2006, by the following vote: Yeas 88, Nays 68, 0 present, not

voting; passed subject to the provisions of Article III, Section

49a, of the Constitution of the State off Texas.

Chief Clerk of the House

I certify that H.B. No. 3 was passed by the Senate on May 2,

2006, by the following vote< Yeas 16, Nays 14; passed subject to

the provisions of Article III, Section 4%9a, of the Constitution of

the State of Texas.

Secretary of the Senate
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I certify that the amounts appropriated in tlie herein H.B.
No. 3, 3rd Called Session of the 79th Legislateye, are within

amounts estimated to be available in the affected fund.

Certified

Comptroller of Public Accounts

APPROVED:

Date

Governor
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BILL ANALYSIS

Senate Research Center HB.3
By: Keffer, Jim et al. (Ogden)

Finance

4/27/2006

Engrossed

AUTHOR'S/SPONSOR'S STATEMENT OF INTENT

The Texas Supreme Court held in Neeley v. West Orange-Cove Consolidated Ingependent
School District, that the state school finance system relies on revenues derived from a tax that, in
effect, is a state property tax prohibited by the Texas Constitution. The court required the
legislature to correct the constitutional violation by June 1, 2006. Since many Texas businesses
that receive liability protection from the State do not pay the franchise tax, H.B. 3 raises state
revenue by amending Chapter 171, Tax Code, to close the loopholes in the current franchise tax
by extending coverage to certain active businesses. At the same time, it(troadens the tax base
and lowers the rate.

RULEMAKING AUTHORITY

Rulemaking authority is expressly granted to the comptroller i .public accounts in SECTION 2
(Section 171.006), SECTION 5 (Sections 171.1011 and "171.1015), SECTION 18, and
SECTION 20 of this bill.

SECTION BY SECTION ANALYSIS

SECTION 1. (a) Amends Section 21.02, Tax C¢de, by amending Subsection (a) and adding
Subsection (e), as follows:

(a) Makes conforming and nonsubstantive changes.
(e) Defines "portable drilling rig." Sets forth the circumstances under which a
portable drilling rig is-taxable, and the taxing unit responsible for collecting said

tax.

(b) Makes application of Section 21.02, Tax Code, as amended by this section,
prospective to January 1, 2007.

(c) Effective date, this section: January 1, 2007.

SECTION 2. Amends Subchapter A, Chapter 171, Tax Code, as follows:

New heading: SUBCHAPTER A. DEFINITIONS; TAX IMPOSED.
See. 171.0001. GENERAL DEFINITIONS. Defines "affiliated group," "assigned
employee," "banking corporation," "beginning date," "charter," "client company,"
"combined group," "controlling interest," "Internal Revenue Code," "lending institution,"
"management company,” "retail trade," "savings and loan association,” "shareholder,"
"staff leasing services company," "total revenue," "unitary business," and "wholesale
trade.”
Sec. 171.0002. DEFINITION OF TAXABLE ENTITY. (a) Defines "taxable entity."
(b) and (c¢) Define what a "taxable entity" does not include.

(d) Provides that an entity that can file as a sole proprietorship for federal tax
purposes is not a sole proprietorship for purposes of Subsection (b)(1) and is not

SRC-ASV, CTC H.B. 3 79(3) EXHIBIT Page 1 of 15
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exempt under that subsection if the entity is formed in a manner under the statutes
of this state or another state that limit the liability of the entity.

Sec. 171.0003. DEFINITION OF PASSIVE ENTITY. Sets forth the instances under
which an entity is a passive entity.

Sec. 171.0004. DEFINITION OF CONDUCTING ACTIVE TRADE OR BUSINESS.
(a) Provides that the definition in this section applies only to Section 171.0003.

(b) Sets forth the circumstances under which an entity conducts an active trade or
business.

(¢) Provides that the activities performed by the entity include certain @ctions by
others.

(d) Provides that an entity conducts active trade or business if assets, including
royalties, patents, trademarks, and other intangible assets, held by the entity are
used in the active trade or business of one or more related entitics.

(e) Sets forth certain nstances that do not constitute.tiwc conduct of an active
trade or business for the purposes of this section.

Sec. 171.001. TAX IMPOSED. Provides that a franchize-tax is imposed on each taxable
entity, rather than corporation, that does business in this state or is chartered or organized
in this state. Deletes existing text relating to taxing linited liability companies. Deletes
existing definitions for this chapter.

Sec. 171.0011. ADDITIONAL TAX. (a) Provides that an additional tax is imposed on a
taxable entity that for any reason becomes 0 longer subject to the tax imposed under this
chapter, except as provided by Subsectioni{e). Deletes existing text relating to the earned
surplus component of the tax. Makes <ontorming changes.

(b) Sets forth the manner in which the additional tax is computed. Makes
conforming changes.

(¢) Makes conforming.changes.
(d) Makes no changes to this subsection.

(e) Provides that an additional tax is not imposed on a taxable entity that becomes
no longer. subject to the tax imposed under this chapter because the entity
qualifies.as a passive entity.

Sec. 171.¢07: RATES; COMPUTATION OF TAX. (a) Provides that the rate of the
franchise tax is one percent per year of privilege period of taxable margin, subject b
Section. 171.003 and except as provided by Subsection (b). Deletes existing text relating
to thie rates of the franchise tax.

(b) Provides that the rate of the franchise tax is 0.5 percent per year of privilege
of taxable margin for those taxable entities primarily engaged in retail or
wholesale trade. Deletes existing text relating to the computation of the franchise
tax on corporations.

(¢) Sets forth the conditions under which a taxable entity is primarily engaged in
retail or wholesale trade. Dektes existing text relating to computations made
under Subsection (b).

(c-1) Provides that Subsection (c)(2) does not apply to total revenue from
activities in a retail trade described by Major Group 58 of the Standard Industrial
Classification Manual published by the federal Office of Management and
Budget.
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(d) Sets forth the conditions under which a taxable entity is not required to pay
any tax and is not considered to owe any tax for a period.

Deletes text of existing Section 171.005 (Rate of Tax for Corporation in Process of
Liquidation).

Sec. 171.003. INCREASE IN RATE REQUIRES VOTER APPROVAL. (a) Provides
that an increase in a rate provided by Section 171.002(a) or (b) takes effect only if
approved by majority vote in a statewide referendum held on the question of increasing
the rate. Requires the referendum to specify the increased rate or rates.

(b) Provides that this section does not apply to a decrease in a rate provided by
Section 171.002(a) or (b), but does apply to a subsequent rate increate if the rate
is decreased.

(¢) Sets forth certain conditions under which this section does not apply to any
change in the tax imposed by this chapter.

Sec. 171.006.  ADJUSTMENT OF ELIGIBILITY FCk+~EXEMPTION AND
COMPENSATION DEDUCTION. (a) Defines "consumer price index."

(b) Sets forth the manner in which the amounts prescribed by Section
171.002(d)(2) and 171.1013(c) are increased- er decreased in relation to the
consumer price index. Provides that said insrease or decrease occurs on January 1
of each odd-numbered year, beginning in 2009.

(¢) Provides that the amounts determinied under Subsection (b) apply to a report
originally due on or after the date the determination is made.

(d) Requires the comptroller of public accounts (comptroller) to make the
determination required by this section and authorizes the comptroller to adopt
rules related to making that(d¢termination.

(e) Provides that a determination made by the comptroller under this section is
final and is prohibitedfrom being appealed.

SECTION 3. Amends Sectior.171.052, Tax Code, to provide that an entity is subject to the
franchise tax for a tax year in any portion of which the entity is in violation of an order issued by
the Texas Department of [nsurance under Section 2254.003(b), Insurance Code, that is final after
appeal or that is no longe: subject to appeal. Makes conforming changes.

SECTION 4. Amends Subchapter B, Chapter 171, Tax Code, by adding Section 171.088, as
follows:

Sec.171:088. EXEMPTION--NONCORPORATE ENTITY ELIGIBLE FOR CERTAIN
EXEMPTIONS.  Sets forth certain guidelines under which an entity that is not a
corporation, but would qualify for a specific exemption under this chapter because of its
activities, may qualify for the tax.

SECTION 5. Amends Subchapter C, Chapter 171, Tax Code, including the reenacting and
amending of Section 171.109(g), Tax Code, as amended by Chapters 801 and 1198, Acts of the
71st Legislature, Regular Session, 1989, as follows:

New heading: SUBCHAPTER C. DETERMINATION OF TAXABLE MARGIN;,
ALLOCATION AND APPORTIONMENT

Sec. 171.101. New heading: DETERMINATION OF TAXABLE MARGIN. (a) Sets
forth the manner in which the taxable margin of a taxable entity is computed. Deletes
existing text relating to the computation of the taxable capital of a corporation.
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(b) Authorizes a staff leasing services company to subtract only compensation as
determined under Section 171.1013, notwithstanding Subsection (a)(1)(B)(i1).

(¢) Provides that in making a computation under this section, an amount that is
zero or less is computed as a zero. Deletes existing text relating to the net taxable
capital of a limited liability company and a savings and loan association.

(d) Requires an election under Subsection (a)(1)B)(ii) to be made by the taxable
entity on its annual report and provides that the election is effective only for that
annual report. Authorizes the election to be changed by filing an amended report.

Sec. 171.1011. DETERMINATION OF TOTAL REVENUE FROM ENTIRE
BUSINESS. (a) Provides that in this section, a reference to an Internal Revence Service
(IRS) form includes a variant of the form, and provides examples.

(b) Provides that in this section, a reference to an amount eniered on a line
number on an IRS form includes the corresponding amount entered on a variant
of the form, or a subsequent form, with a different line number. Requires the
comptroller to adopt rules as necessary to accomplish (fhe legislative intent
prescribed by this subsection and Subsection (a).

(¢) Sets forth the manner in which the total revenue of a taxable entity is
determined.

(d) Requires a corporation that is part of a-federal consolidated group, subject to
Section 171.1014, to compute its total revenue under Subsection (¢) as if it had
filed a separate return for federal income tax purposes.

(e) Requires a taxable entity that cwias an interest in a passive entity that is not
included in a group report under S¢ition 171.1014 to include certain amounts in
the taxable entity's total revenuve.

(f) Requires a taxable entity to exclude certain flow-through funds from its total
revenue, to the extent incluced under Subsection (¢)(1)(A), (c)(2)A), or (¢)(3).

(g) Requires a taxabie entity to exclude certain flow-through funds from its total
revenue, to the exteni included under Subsection (c)(1)(A), () 2)(A), or (c)(3).

(g1) Requires a taxable entity that is a lending institution to exclude from its
total revenue \to the extent included under above referenced subsections, proceeds
from the principal repayment of loans.

(g2) Requires a taxable entity to exclude from its total revenue, to the extent
inciizded under above referenced subsections, the tax basis as determined under
the.nternal Revenue Code of securities and loans sold.

(g3) Requires a taxable entity that provides legal services to exclude certain
amounts from its total revenue, to the extent included under above referenced
subsections.

(h) Prohibits the taxable entity, if it belongs to an affiliated group, from excluding
certain payments that are made to entities that are members of the affiliated group.

(1) Prohibits a payment made under an ordinary contract for the provision of
services in the regular course of business from being excluded, except as provided
by Subsection (g).

(j) Prohibits any amount excluded under this section from being included in the

determination of cost of goods sold under Section 171.1012 or the determination
of compensation under Section 171.1013.
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(k) Requires a taxable entity that is a staff leasing services company to exclude
certain payments from its total revenue.

(1) Defines "sales commission" and "principal" for the purposes of Subsection

(exD).

(m) Requires a taxable entity to exclude from its total revenue dividends and
interest received from federal obligations, to the extent included under Subsection

(@A, (€)(2XA), ot ()(3)-

(m-1) Requires a taxable entity that is a management company to exclude certain
reimbursements of specified costs from its total revenue.

(n) Requires a taxable entity that is a health care provider to exclude certain
amounts from its total revenue, except as provided by Subsection (c).

(1) Requires the comptroller to adopt rules governing the computation of the
actual cost to a health care provider of certain uncompensated-Care, and the audit
requirements related to these computations.

(0) Requires a health care provider that is a health'care institution to exclude
from its total revenue 50 percent of the amounts described by Subsection (n), to
the extent included under Subsection (¢)(1)(A), (@I2)(A), or (c)(3).

(p) Defines, for this section, "federal cbiigations," "health care institution,"
"health care provider,” "obligation," "pro bono services," "out-ofpocket
expenses,” "United States government,” “TInited States government agency," and
"United State-sponsored agency."

(@) Requires a taxable entity to exciude certain amounts from its total revenue, to
the extent included under Subsection (¢)(1)(A), () 2)(A), or (©)(3).

(r) Requires a taxable entity io exclude certain amounts from its total revenue, to
the extent included undes Stibsection (¢)(1)(A), (€)2)(A), or (©)(3).

(s) Requires the comipiroller to certify dates during which the monthly average
closing price of Wasi Texas Intermediate crude oil is below $40 per barrel, and
the average clesing price of gas is below $5 per MMBtu, as recorded on the New
York Mercantile-Exchange.

Sec. 171.1012. “DETERMINATION OF COST OF GOODS SOLD. (a) Defines
"goods," "production," and "tangible personal property."

(by»Requires a taxable entity that elects to subtract cost of goods sold for the
purpose of computing its taxable margin, subject to Section 171.1014, to
aetermine the amount of that cost of goods sold as provided by this section.

(c) Sets forth those items included in determining the cost of goods sold.

(d) Sets forth additional items included in determining the cost of goods sold in
relation to the taxable entity's goods.

(e) Sets forth certain items that are not included in determining the cost of goods
sold in relation to the taxable entity's goods.

(f) Authorizes a taxable entity to subtract certain costs as a cost of goods sold.

Prohibits any costs excluded under Subsection (e) from being subtracted under
this subsection.
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(g) Requires a tixable entity that is allowed a subtraction by this section for a
cost of goods sold and that is subject to specific sections of the Internal Revenue
Code to capitalize that cost in a specific manner.

(h) Requires a taxable entity to determine its cost of goods sold, except as
otherwise provided by this section, in accordance with methods permitted by
federal statutes and regulations. Provides that this subsection does not affect the
type or category of cost of goods sold that may be subtracted under this section.

(1) Authorizes a taxable entity to make a subtraction under this section in relation
to the cost of goods sold only if that entity owns the goods. Sets forth the manner
in which taxable entities are determined to be the owner of real property, labor or
materials, or goods being manufactured or produced.

(j) Prohibits a taxable entity from making a subtraction under thig seciion for cost
of goods sold to the extent the costs was funded by partner centributions and
deducted under Subsection (c)(13).

(k) Authorizes a taxable entity, if the entity is a lending(institution that offers
loans to the public and elects to subtract the cost of geods sold, to subtract as a
cost an amount equal to interest expense, notwithstanding any other provision of
this section.

(k-1) Authorizes specified taxable entities to suotract as a cost of goods sold the
costs otherwise allowed by this section in relation to tangible personal property
that the entity rents or leases in the ordinary.course of business, notwithstanding
any other provision of this section.

(1) Authorizes a payment made byone member of an affiliated group to another
member of the group not included in the combined group to be subtracted as a
cost of goods sold only if it isa tiansaction made at arm's length, notwithstanding
any other provision of this section.

(m) Defines "arm's leng‘h."
(n) Defines "related.party."

Sec. 171.1013. DETERMINATION OF COMPENSATION. (a) Defines "wages and
cash compensation."

(b) Authorizes a taxable entity that elects to subtract compensation for the
purpose‘of computing its taxable margin under Section 171.101 to subtract certain
amounis, subject to Section 171.1014.

(cy. Prohibits a taxable entity from including more than $300,000, or the amount
aetermined under Section 171.006, for any person in the amount of wages and
cash compensation it determines under Section 171.101, notwithstanding the
actual amount of wages and cash compensation paid by the taxable entity to its
officers, directors, owners, partners, and employees.

(c-1) Prohibits a taxable entity from subtracting any wages or cash compensation
paid to an undocumented worker, subject to Section 171.1014. Defines

"undocumented worker."

(d) Sets forth certain requirements and prohibitions of a staff leasing services
company in determining its wages or cash compensation payments.

(e) Sets forth the manner in which a taxable entity that is a client company that
contracts with a staff leasing services company determines compensation.
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() Sets forth certain requirements and prohibition of a management company in
determining its wages or cash compensation payments.

(g) Requires a managed entity to include reimbursements made to the
management company for wages and compensation as if the reimbursed amounts
had been paid to employees of the managed entity.

(h) Prohibits a taxable entity that subtracts compensation in computing its taxable
margin from including amounts paid to an employee whose primary employment
is directly associated with the operation of certain facilities as wages or cash
compensation, subject to Section 171.1014.

Sec. 171.1014. COMBINED REPORTING; AFFILIATED GROUP ENGAGED IN
UNITARY BUSINESS. (a) Requires taxable entities that are part of an affiliated group
engaged in a unitary business to file a combined group report in lieu of individual reports
based on the combined group's business. Prohibits the combined group ffom including a
taxable entity that conducts business outside the United Stated if 80 percent or more of
the entity's property and payroll are assigned to locations outside oithe United States.
Sets forth guidelines to determine how an entity's property and payroil are assigned.

(b) Provides that the combined group is a single taxab!eentity for purposes of the
application of the tax imposed under this chapter.

(¢) Sets forth guidelines to determine a combined group's total revenue, for
purposes of Section 171.101.

(d) Requires a combined group to make an election to subtract either costs of

goods sold or compensation that applics to all of its members, for purposes of
Section 171.101.

(e) Sets forth requirements in«determining the amount of cost of goods sold for a
combined group that subtracts said cost, for purposes of Section 171.101.

() Sets forth requirements in determining the amount of compensation for a
combined group that subtracts said amount, for purposes of Section 171.101.

(g) Authorizes a combined group to elect to include in the combined group an
exempt entity that would be included in the group if the entity were not exempt,
and to treat the exempt entity as if it were a taxable entity.

Sec. 171.1015. « JREPORTING FOR CERTAIN PARTNERSHIPS IN TIERED
PARTNERSHI2? ARRANGEMENT. (a) Defines "tiered partnership arrangement.”

(b)Y Authorizes a taxable entity that is a lower tier entity, in addition to the tax it is
reguired to pay under this chapter onits own taxable margin, to pay the tax on the
taxable margin of a higher tier partnership if the higher tier partnership submits a
report o the comptroller showing the amount of taxable margin that each lower
tier entity that owns it should include within the lower tier entity's own taxable
margin, according to the profits interest of the lower tier entity. Provides that an
upper tier partrership is not required to pay tax under this chapter on any taxable
margin reported under this section.

(¢) Provides that this section does not apply to that percentage of the taxable
margin attributable to a lower tier entity by an upper tier entity partnership if the
lower tier entity is not subject to the tax under this chapter. Provides that in this
case, the higher tier partnership is liable for the tax on its taxable margin.

(d) Requires the comptroller to adopt rules to administer this section.

Deletes text of existing Section 171.102 (Determination of Taxable Capital of
Corporation in Process of Liquidation).
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Sec. 171.103. New heading: DETERMINATION OF GROSS RECEIPTS FROM
BUSINESS DONE IN THIS STATE FOR MARGIN. (a) Sets forth the manner in which
the gross receipts of a taxable entity from its business done in this state is determined for
the purpose of apportioning margin. Deletes existing text relating to determining the
gross receipts of a corporation. Makes conforming changes. Deletes portions of existing
text of Section 171.1032 relating to determining the gross receipts of a corporation in
apportioning taxable capital.

Sec. 171.105. New heading: DETERMINATION OF GROSS RECEIPTS FROM
ENTIRE BUSINESS FOR MARGIN. (a) Deletes existing text of Section 171.105, and
redesignates text of existing Section 171.1051. Sets forth the manner in which the gross
receipts of a taxable entity from its entire business are determined for the purpose of
apportioning margin. Deletes existing text relating to determining the gross receipts of a
corporation. Makes conforming changes.

(b) Makes conforming changes.

(¢) Requires a combined group to include in its gross receipts computed under
Subsection (a) the gross receipts of each taxable entity tiat is a member of the
combined group, without regard to whether that entitybas a nexus with this state
for the purposes of taxation.

Sec. 171.1055. EXCLUSION OF CERTAIM “RECEIPTS FOR MARGIN
APPORTIONMENT. (a) Prohibits receipts excluded from total revenue by a taxable
entity under Section 171.1011, in apportioning margin, from being included in either the
receipts of the taxable entity from its business done in this state as determined under
Section 171.103 or the receipts of the taxable-entity from its ertire business done as
determined under Section 171.105.

(b) Prohibits receipts derived irom transactions between individual members of a
combined group that are excluded under Section 171.1014(c)(3), in apportioning
margin, from being included in the receipts of the taxable entity from its business
done in this state as determined under Section 171.103, except that receipts
derived from the sale-of a combined group where one member party to the
transaction does not hve nexus in this state is required to be included in the
receipts of the taxabie entity from its business done in this state as determined
under Section 171.103 to the extent that the member of the combined group that
does not have niexus in this state resells the tangible personal property without
modification io a purchase in this state.

(¢) Prohibits receipts derived from transactiors between individual members of a
combinied group that are excluded under Section 171.1014(c)(3), in apportioning
meaigin, from being included in the receipts of the taxable entity from its entire
business done as determined under Section 171.105.

Deletes text of existing Sections 171.1051(c) and (d).

Sec. 171.106. New heading: APPORTIONMENT OF MARGIN TO THIS STATE.
Deletes existing text relating to the apportionment of a corporation's taxable capital.
Deletes existing text relating to certain entities registered with the State Securities Board
filing a report with the comptroller and a requirement of the comptroller to issue a report
evaluating the statewide fiscal impact of certain provisions of this section, as it previously
existed. Makes conforming changes.

Deletes text of existing Section 171.1061. (Allocation of Certain Taxable Earned Surplus
to this State).

Sec. 171.107. New heading: DEDUCTION OF COST OF SOLAR ENERGY DEVICE
FROM MARGIN APPORTIONED TO THIS STATE. (b) Authorizes a txable entity,
rather than a corporation, to deduct from its apportioned margin, rather than taxable
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earned surplus, 10 percent of the amortized cost of a solar energy device if meets certain
criteria. Deletes existing text relating to a corporation's deduction of a solar energy
device.

(¢) Requires the amortization of the cost of a solar energy device to provide for
equal monthly amounts or conform to federal depreciation schedules.

(d) Makes conforming changes. Deletes existing Subsection (e) relating to a
corporation deductions.

Sec. 171.108. New heading: DEDUCTION OF COST OF CLEAN COAL PROJECT
FROM MARGIN APPORTIONED TO MARGIN APPORTIONED TO THIS STATE.
Makes conforming changes. Deletes existing Subsections (e) relating to a carporations
deductions. Deletes existing Sections 171.109 and 171.110 relating to a.surplus and a
determination of net taxable earned surplus.

Sec. 171.111. New heading: TEMPORARY CREDIT ON TAXABLE MARGIN. (a)
Authorizes a taxable entity, not later than March 1, 2007, rather than not later than March
1, 1992, to notity the comptroller in writing of its intent to presecve its right to take a
credit in an amount allowed by this section on the tax due on_taxable margin. Makes
conforming changes.

(b) Provides that the credit allowed under this section for any privilege period is
computer in certain manner. Deletes existing-text relating to the method of
computing the credit.

(¢) Redesignates Subsectiors (c) - (e) as. Subsection (¢). Deletes existing text
relating to a corporation computing a ceriain amount and the manner it computes
the amount. Deletes existing text relaiing to requirements after a certain election.
Makes conforming changes.

(d) Provides that a credit that a 1axable entity is to is entitled to under this section
does not convey, and is prchibited from being assigned or transferred, in relation
to a transaction in which'the taxable entity is purchased by another entity.

(e) Redesignates Subzectiors (f) - (i) as Subsection (e). Provides that this section
expires September, i, 2026, rather than September 1, 2012. Deletes Section
171.112 relating to gross receipts for taxable capital.

Sec. 171.1121. New: heading: GROSS RECEIPTS FOR MARGIN. Makes conforming
changes. Deletes existing Section 171.113 relating to an alternative method of
determining taxable capital and gross receipts for certain corporations.

SECTION 6. Amends Subchapter D, Chapter 171, Tax Code, as follows:
Sec. 171:152. Makes a conforming change.

Deletes existing Sections 171.153 and 171.1531 relating to business on which tax on net
taxable capital is based and credit for survivor of merger.

Sec. 171.1532. New heading: BUSINESS ON WHICH TAX ON NET TAXABLE
MARGIN IS BASED. Makes conforming changes.

Sec. 171.154. Makes a conforming change.

Sec. 171.158. New heading: PAYMENT BY FOREIGN TAXABLE ENTITY BEFORE
WITHDRAWAL FROM STATE. (a) Authorizes a foreign taxable entity holding a
registration or certificate of authority to do business in this state, except as provided by
Subsection (b), to withdraw from business in this state by filing a certificate of
withdrawal with the secretary of state. Makes conforming changes and a nonsubstantive
change.
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(b) Makes conforming changes.
SECTION 7. Amends Subchapter E, Chapter 171, Tax Code, as follows:

Sec. 171.201. (a) Requires a taxable entity on which the franchise tax is imposed, except
as provided by Section 171.2022 (Exemption From Reporting Requirements), to file an
initial report with comptroller containing certain information. Makes conforming
changes.

(b) Makes conforming and nonsubstantive changes.
Sec. 171.202. (a) - (¢) Makes conforming changes.

(d) Requires the optional payment under Subsection (¢)(2)(B) or(&)2)(B), in the
case of a taxpayer whose pervious return was its initial report;«to be a certain
amount.

(e), (f), and (1) Makes conforming changes.
Sec. 171.2022. Makes conforming changes.
Sec. 171.203. Makes a nonsubstantive change.

Sec. 171.2035. ADDITIONAL PUBLIC INFORMATION REPORT. (a) Requires a
taxable entity that has more than 100,000 employces/in this state to file a report with the
comptroller stating the number of the taxable eniity's employees in this state that receive
assistance for that employee or the employee's family under the Children's Health
Insurance Program (CHIP) or the Medicaid-ntegram.

(b) Requires a taxable entity described by Subsection (a) to file the report once a
year on a form prescribed by the comptroller.

Sec. 171.204. INFORMATIOIN EEPORT. (a) Authorizes the comptroller, except as
provided by Subsection (b), to determine eligibility for the exemption provided by
Section 171.2022, or to deterimine the amount of the franchise tax or the cormrectness of a
franchise tax report, to reguite a taxable entity, rather than an officer of a taxable entity,
that may be subject teo the tax imposed under this chapter to file an information report
with the comptroller siating the amount of the taxable entity's margin, or any other
information the comptroller may request that is necessary to make a determination under
this subsection. Makes conforming changes.

(b).Makes conforming changes.
Sec. 171.205. Makes conforming changes.

Sec.“171.206. Provides that certain information is confidential and is prohibited from
being made open to public inspection. Makes a nonsubstantive change.

Sec. 171.207. Makes a conforming and a nonsubstantive change.

Sec. 171.208. Prohibits a person, including certain state employees or an owner a taxable
entity, who has access to a report filed under this chapter from making known in a
manner not permitted by law the amount or source of the taxable entity's income, profits,
losses, expenditures, cost of goods sold, compensation, or other information in the report
relating to the financial condition of the taxable entity. Makes conforming changes.

Sec. 171.209. New heading: RIGHT OF OWNER TO EXAMINE OR RECEIVE
REPORTS. Makes conforming changes and a nonsubstantive change.
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Sec. 171.211. New heading: EXAMINATION OF RECORDS. Makes conforming
changes.

Sec. 171.212. Requires a taxable entity to file an amended report under this chapter if the
taxable entity files an amended federal income tax return that changes the taxable entity's
taxable margin, rather than earned surplus. Makes conforming changes.

SECTION 8. Amends the heading to Subchapter F, Chapter 171, Tax Code, to read as follows:
SUBCHAPTER F. FORFEITURE OF CORPORATE AND BUSINESS PRIVILEGES

SECTION 9. Amends Subchapter F, Chapter 171, Tax Code, by adding Section 171.2515, as
follows:

Sec. 171.2515. FORFEITURE OF RIGHT OF TAXABLE ENTITY TC . TRANSACT
BUSINESS IN THIS STATE. (a) Authorizes the comptroller to, for ke same reasons
and using the same procedures the comptroller uses in relation to the forfeiture of the
corporate privileges of a corporation, forfeit the right of a taxable/entity to transact
business in this state.

(b) Provides that the provisions of this subchapter, “ncluding Section 171.255
(Liability of Director and Officers), that apply to-the forfeiture of corporate
privileges apply to the forfeiture of a taxable entiiy's right to transact business in
this state.

SECTION 10. Amends Section 171.351, Tax Code, to make conforming changes.
SECTION 11. Amends Section 171.353, Tax Code, to make conforming changes.
SECTION 12. Amends Section 171.354, Tax Code) to make conforming changes.

SECTION 13. Amends Sectiors 171.362(a), (d), and (e), Tax Code, to make conforming and
nonsubstantive changes.

SECTION 14. Amends Sections 171/363(a) and (b), Tax Code, to make conforming changes.
SECTION 15. Amends Section 1771.401, Tax Code, to make a conforming change.
SECTION 16. (a) Amends Section 313.007, Tax Code, as follows:

Sec. 313.607. "Provides that Subchapters B, C, and D expire December 31, 2011,
rather than December 31, 2007.

(b) Amenas Section 313.024(a), Tax Code, to provide that this subchapter and
Subchapter C and D apply only to property owned by an entity to which Chapter 171
(Franchise Tax), rather than Section 171.001 (Tax Imposed), applies.

(e)~Amends Section 313.024(b), Tax Code, to make a conforming change.

{d) Amends Section 313.025(b), Tax Code, to provide that the governing body of a
school district is not required to consider an application for a limitation on appraised
value that is filed with the governing body under Subsection (a). Requires the governing
body, if the governing body of the school district does elect to consider an application, to
request that TEA conduct an economic impact evaluation of the application on behalf of
the school district, rather than engage a third person to conduct an economic impact
evaluation of the application on behalf of the school district, and provides that TEA is
required to conduct the evaluation as soon as practicable. Requires the governing body to
provide to TEA any information requested by TEA. Authorizes TEA to develop a
methodology to allow comparisons of economic impact for different schedules of
addition of qualified investment or qualified property as part of the economic impact
evaluation. Provides that the economic impact evaluation of TEA is binding on the

SRC-ASV, CTC H.B. 3 79(3) Page 11 of 15



governing body of the school district and the applicant. Requires the governing body to
provide a copy of the evaluation to the applicant on request. Authorizes TEA to charge
and collect a fee sufficient to cover the costs of providing the economic impact
evaluation. Requires the governing body of a school district to approve or disapprove an
application before the 121st day after the date the application is filed, unless TEA's
economic impact evaluation has not been received or an extension is agreed to by the
governing body and the applicant. Makes a nonsubstantive change.

(e) Amends Section 313.051, Tax Code, as follows:

Sec. 313.051. (a) Provides that this chapter applies only to a school district that
has territory in certain areas or counties.

(a-1) Provides that notwithstanding Subsection (a), if on Januvary 1, 2002,
this subchapter applied to a school district in whose territory is located a
federal nuclear facility, this subchapter continues to apply to the school
district regardless of whether the school district ceased. or ceases to be
described by Subsection (a) after that date.

(b) Requires at least 80 percent of all the new jous created to be certain
qualifying jobs, except that, for a school district’described by Subsection
(a)(2), each qualifying job is required to pay-at least 110 percent of the
average weekly wage for manufacturingjebs in the region designated for
the regional planning commission, council of governments, or similar
regional planning agency created under Chapter 391 (Regional Planning
Commissions), Local Government Coqe, in which the district is located.

(f) Provides that Section 313.051(b), Tax Code;-as amended by this section, applies only
to a limitation on the appraised value for sciiool district maintenance and operations ad
valorem tax purposes for which the ownei files an application on or after the effective
date of this Act. Provides that a liriitetion on the appraised value for school district
maintenance and operations ad valorem tax purposes for which the owner files an
application before the effective dato of this Act is governed by the law as it existed
immediately before the effective dite of this Act, and that law is continued in effect for
that purpose.

SECTION 17. (a) Provides that the repeal of Section 171.111 (Temporary CGredit on Net
Taxable Earned Surplus), Tax Code, by this Act does not affect a credit that accrued under that
section before the effective date-of this Act.

(b) Authorizes a corporation that has any unused credits accrued before the effective date
of this Act under Section 171.111, Tax Code, to claim those unused credits on or with the
tax report for the period in which the credits were accrued, and provides that the former
law under vtich the corporation accrued the credits is continued in effect for purposes of
determiniig the amount of the credits the corporation may claim and the manner in which
the corporation may claim the credits.

SECTION.18. (a) Repealer: Subchapter [ (Tax Credit Wages Paid To Texas Department of
Crimitiai~Justice Work Program Participants or Former Participants); Subchapter M (Tax credit
for Wages Paid to Certain Children Committed to Texas Youth Commission); Subchapter N
(Tax credit for Establishing Day-Care Center or Purchasing Child Services);, Subchapter O (Tax
credit for Certain Research and Development Activities),; Subchapter P (Tax credits for certain
Job Creation Activities); Subchapter Q (Tax Credits for Certain Capital Investments),
Subchapter R (Tax Credit for Contributions to Before and After School Programs), Subchapter S
(Credits Limitation), Subchapter T (Tax Credit for Wages Paid to Persons With Certain
Disabilities); Subchapter U (Tax Credit for Title Insurance Holding Companies) as added by
Chapter 209, Acts of the 78th Legislature, Regular Session, 2003; and Subchapter U (Tax Credit
for Title Insurance Holding Companies) as added by Chapter 1274, Acts of the 78th Legislature,
Regular Session, 2003.
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(b) Provides that this section does not affect a credit authorized by a provision listed in
Subsection (a) of this section that accrued under Chapter 171, Tax Code, before the
effective date of this Act or a credit that continues to accrue under Section 19 of this Act.

(¢) Authorizes a corporation that has any unused credits accrued before the effective date
of this Act under a provision other than Subchapter O, P, or Q, Chapter 171, Tax Code, to
claim those unused credits on or with the tax report for the period in which the credits
were accrued, and provides that the former law under which the corporation accrued the
credits is continued in effect for purposes of determining the amount of the credits the
corporation may claim and the manner in which the corporation may claim the credits.

(d) Authorizes a corporation that has any unused credits accrued before the effective date
of this Act under Subchapter O, Chapter 171, Tax Code, to claim those unused ¢redits on
or with the tax report for the period in which the credit was accrued. Atthorizes the
corporation, if the corporation was allowed to carry forward unused credits under that
subchapter, to continue to apply those credits on or with each consecutive report until the
earlier of the date the credit would have expired under the terms of Subchapter O,
Chapter 171, Tax Code, had it continued in existence, or December 31, 2027, and
provides that the former law under which the corporation accrued the credits is continued
in effect for purposes of determining the amount of the credits the corporation may claim
and the manner in which the corporation may claim the credits

(e) Authorizes a corporation that has any unused credits-zc<rued before the effective date
of this Act under Subchapter P, Chapter 171, Tax Code,to claim those unused credits on
or with the tax report for the period in which the eredit was accrued. Authorizes the
corporation, if the corporation was allowed to cawry forward unused credits under that
subchapter, to continue to apply those credits on or with each consecutive report until the
earlier of the date the credit would have expiteqaunder the terms of Subchapter P, Chapter
171, Tax Code, had it continued in existence; or December 31, 2012, and provides that
the former law under which the corporaticiy accrued the credits is continued in effect for
purposes of determining the amount/ot) the credits te corporation may claim and the
manner in which the corporation may claim the credits.

(f) Authorizes a corporation that his any unused credits accrued before the effective date
of this Act under Subchapter (3, Chapter 171, Tax Code, to claim those unused credits on
or with the tax report for the.period in which the credit was accrued. Authorizes the
corporation, if the corporafion was allowed to carry forward unused credits under that
subchapter, to continuz o apply those credits on or with each consecutive report until the
earlier of the date the“credit would have expired under the terms of Subchapter Q,
Chapter 171, Tax-Code, had it continued in existence, or December 31, 2012, and
provides that the former law under which the corporation accrued the credits is continued
in effect for puiposes of determining the amount of the credits the corporation may claim
and the mannerin which the corporation may claim the credits.

(g) Requires the comptroller to adopt rules to administer this section.

SECTION 19." Provides that a written agreement between the Texas Department of Economic
Developmerit or its successor and a taxpayer effective before June 1, 2006, that allows for credits
against-tie tax imposed under Chapter 171, Tax Code, continues in effect and the credits allowed
under the agreement continue to accrue and may be claimed in the manner provided by the
agreement against the tax imposed under Chapter 171, Tax Code, as amended by this Act, for the
duration of the agreement. Provides that the former law under which the agreement was made
and under which the taxpayer received the entitlement to the credits is continued in effect for
purposes of determining the amount of the credits the taxpayer may claim and the manner in
which the taxpayer may claim the credits.

SECTION 20. Requires the comptroller to adopt rules to implement the legislative intent in
Sections 171.1012(e)(14) and 171.1013(c-1), Tax Code.

SECTION 21. Provides that the franchise tax imposed by Chapter 171, Tax Code, as amended
by this Act, is not an income tax and Pub. L. No. 86-272 does not apply to the tax.
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SECTION 22. (a) Provides that subject to other provisions of this section, this Act applies to
reports originally due on or after the effective date of this Act.

(b) Sets forth the requirements for an entity becoming subject to the franchise tax under
this Act.

(¢) Provides that for purposes of this Act, an existing partnership is considered as
continuing if it is not terminated.

(d) Provides that a partnership is considered terminated only if no part of any business,
financial operation, or venture of the partnership continues to be carried on by any of its
partners in a partnership.

(e) Provides that for a merger or consolidation of two or more partnershing, the resulting
partnership is, for purposes of this Act, considered the continuation orany merging or
consolidating partnership whose members own an interest of more than 50 percent in the
capital and profits of the resulting partnership.

(f) Provides that for a division of a partnership into two ‘er inore partnerships, the
resulting partnerships, other than any resulting partnership the/members of which had an
interest of 50 percent or less in the capital and profits of e prior partnership, are, for
purposes of this Act, considered a continuation of the prio-partnership.

SECTION 23. (a) Requires the comptroller to require the entities specified by this section to file
an information report in the manner provided by this section. Provides that the information
report is confidential and exempt from disclosure under Chapter 552 (Public Information),
Government Code.

(b) Requires the information report reGuired under this section to contain the same
information that an entity required to/fiie the report would have submitted in its report
due to the comptroller in 2006 under Chapter 171, Tax Code, if the changes made by this
Act to Chapter 171, Tax Code. had been in effect January 1, 2006. Requires the
information report to also contain the total of maintenance and operations school property
taxes paid by the entity to schoel districts in Texas in the 2005, 2006, and 2007 tax years.
Requires the comptroller to.provide the forms and instructions to the entities required to
file a report under this sect:oiL.

(¢) Requires the compiroller to take action to revoke the charter, as that term is defined
by Section 171.0001; Tax Code, as added by this Act, of an entity that does not file an
information returi:. m the manner and under the time limits provided by this section.

(d) Requires tze comptroller to identify and require certain entities to file an information
report undgrihis section.

(e) Auttiorizes an entity to be listed in one or more of the categories under Subsection (d)

of tiiis section. Provides that an entity that is listed more than once is required by this

section to file only one information return.

{) Sets forth certain duties required of the comptroller.

(g) Prohibits the report required under Subsection (£)(6) of this section from being

formatted in a manner or including any information that discloses or effectively discloses

the specific identity of a reporting entity.

(h) Provides that this section takes effect as provided by Section 27 of this Act.
SECTION 24. (a) Provides that the supreme court has exclusive and original jurisdiction over a

challenge to the constitutionality of this Act or any part of this Act and may issue injunctive or
declaratory relief in connection with the challenge.
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(b) Requires the supreme court to rule on a challenge filed under this section on or
before the 120th day after the date the challenge is filed.

(¢) Provides that this section takes effect as provided by Section 27 of this Act.
SECTION 25. (a) Provides that the amount of $2 million is appropriated out of the general
revenue fund to the comptroller for the state fiscal biennium ending August 31, 2007, for the
implementation of this Act and for audit and enforcement activities.

(b) Provides that this section takes effect as provided by Section 27 of this Act.

SECTION 26. Effective date: January 1, 2008, except as otherwise provided by Section 27.
Makes application of this Act prospective for reports originally due on or after the effeciive date.

SECTION 27. Effective date of sections noted as taking effect as provided by thiz section: June
1, 2006, or September 1, 2006.
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HOUSE HB3

RESEARCH J. Keffer, et al.
ORGANIZATION bill analysis 4/24/2006 (CSHB 3 by J. Keffer)
SUBJECT: Restructuring the Texas franchise tax
COMMITTEE: Ways and Means — committee substitute recommended
VOTE: 7 ayes — J. Keffer, Villarreal, Grusendorf, Luna, Ritter,,Smithee,

Woolley

I nay — Paxton

1 absent — Edwards

WITNESSES: For — Bill Allaway, Texas Taxpayers and Research Association; John
Hawkins, Texas Hospital Association; £aul Kennedy, Texas Dental
Association; Scott Norman, Texas Association of Builders; Karen Reagan,
Texas Federation of Drug Stores; Steve Stagner, Texas Council of
Engineering Companies; Heather Vasek, Texas Association for Home
Care, Inc.; Kristie Zamrazil, T¢xas Pharmacy Association

Against — Hayes Fuller, Texas Association of Defense Counsel

On — Karey Barton/James LeBas, Texas Tax Reform Commission;
Chuck Courtney, Texas Retailers Association; John W. Fainter, Jr.,
Association of Elcctric Companies of Texas, Inc.; Jay Harvey, Texas Trial
Lawyers Association; Steve Kuntz, Glen Rosenbaum, Law Firm
Legislative Coalition; David C. Palmer, International Council of Shopping
Centers

BACKGROUND: Under Tax Code, ch. 171, the state levies the corporate franchise tax,
Texas” primary business tax, in exchange for granting the privilege
(tranchise) of doing business in Texas. The tax applies only to for-profit
corporations and, since 1991, to limited liability companies (LLCs)
chartered or organized in Texas, as well as to foreign corporations and
LLCs based or doing business in the state. As such, franchise taxpayers
include professional corporations, banks, savings and loan associations,
state-limited banking associations, and professional LLCs, but not limited
partnerships, sole proprietorships, or non-corporate associations.

Insurance and open-end investment companies (e.g., mutual funds) and
most non-profit corporations are excepted, as are corporations with gross
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receipts less than $150,000 and firms owing $100 or less in tax. Major
exemptions and exclusions include interest earned on federal securities,
business loss carryover, and officer/director compensation paid by
companies with 35 or fewer shareholders.

A dual calculation method determines the amount of tax liability.
Taxpayers pay the greater of a 0.25 percent tax on taxable capital (assets’
net worth) or a 4.5 percent tax on earned surplus (modified net income).
The income component generates the most revenue and 1s paid by about
75 percent of franchise taxpayers.

In fiscal 2004-05, the franchise tax made up-about 7.5 percent of state tax
revenue, generating more than $4 billion. Fer fiscal 2006-07 the tax is
projected to increase by 17.2 percent to_$4.7 billion, including $2.3 billion
in fiscal 2006 and $2.4 billion in fiscal 2007. Franchise tax payments are

due on May 15 of each year, and all' revenue goes into the general revenue
fund.

In recent years, some large Texas-based firms have reorganized as
partnerships under state law. As such, they no longer must pay the
franchise tax. Examples inciude Dell Computer and SBC Communications
(now AT&T). Firms accomplish this by forming wholly owned out-of-
state subsidiaries, usually in tax-friendly states such as Delaware — hence,
the resulting entity has been nicknamed “the Delaware sub.” Typically, the
subsidiaries enteranto limited partnerships wherein the general corporate
partner owns 0.1 percent of the operating assets in Texas and the limited
partners own 29.9 percent. Under the comptroller’s administrative rules,
foreign ccrporations acting as limited partners are not considered to be
doing business in Texas for tax purposes and thus are not subject to the
franchise tax. The franchise tax liability of the general partner corporation
tynically 1s zero because its 0.1 percent interest fails to generate total
receipts greater than the $150,000 income threshold.

A second accounting method used by some large firms 1s termed the
“Geoffrey” loophole, named after the Toys R Us Inc. giraffe mascot.
Under this method, corporations establish a subsidiary in another state that
charges the Texas operations for the use of certain intangible assets, such
as corporate trademarks. This method diverts money out of the Texas
operations, and the franchise tax is applied only to what remains.
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Insurance Code, ch. 4 imposes insurance premium taxes on the amount of
gross premiums written by insurance companies, with the rates varying
depending on the type of insurance. In fiscal 2004-05 the state collected
$2.4 billion in insurance premium taxes.

CSHB 3 would establish a new mechanism for calculating the franchise
tax and revise the base of the entities subject to the tax. The revised tax
would take effect January 1, 2008.

Overview of the revised franchise tax. Under CSHB 3, the base of
taxable entities subject to the revised franchisetax would include
businesses in Texas that enjoy state liability protection. The bill would
exclude sole proprietorships, general partnerships that were owned directly
by individual persons, certain unincorporated passive entities that only
receive a limited amount of mmcome from active business, and entities such
as non-profit organizations that currently are exempt from the franchise
tax. Businesses with no more thart $300,000, indexed for inflation, in total
revenue would be exempt from. the tax, as would businesses that owed less
than $100 under the tax.

The revised tax would be computed by determining a taxable entity’s total
revenue. From this amount the entity could choose to deduct either its cost
of goods sold or totai-compensation, up to $300,000 per employee,
indexed to inflaticn. If the entity’s margin after making its deduction was
greater than 70 peicent of its total revenue, the business would be taxed on
only 70 percent of its total revenue. The business then would apportion to
Texas the amount of revenue from business done 1in this state and would
subtract any’ other allowable deductions to determine the entity’s taxable
margin

Oice the business’s taxable margin had been determined, a rate of 1
percent would be applied to that margin for all taxable entities that were
not engaged 1in retail or wholesale trade. For a taxable entity that was
engaged primarily in retail or wholesale trade, a rate of 0.5 percent would
be applied to the entity’s taxable margin.

Taxable entities. CSHB 3 would define “taxable entity” as a partnership,
corporation, banking corporation, savings and loan corporation, limited
liability company, business trust, professional association, joint venture,
joint stock company, holding company, or other legal entity. The
definition of taxable entity would not include:
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e asole proprietorship;

e a non-corporate general partnership (i.e., a partnership directly
owned by one or more individuals); or

e apassive entity.

The definition of taxable entity also would exclude an entity currently
exempt from the existing franchise tax. This would include insurance
companies required to pay insurance premium taxes, non-profit
corporations, cooperatives, and credit unions. In addition, the definition of
taxable entity would exclude an entity that was not a corporation but that
would qualify for exemption under current law if 1t were a corporation,
such as a nonprofit organization.

A taxable entity would not be subject te the new tax if it owed less than
$100 under the tax or if the entity’s total revenue was less than or equal to
$300,000. On January 1 of each odd-numbered year beginning in 2009,
this $300,000 threshold would be recalculated based on the percent change
in the consumer price index during the preceding fiscal biennium, and the
resulting amount would be ronided to the nearest $10,000.

Exemption for passive entities. Passive entities would be exempt from
the new franchise tax.(The bill would define “passive entity” as an entity
that was a general or limited partnership or trust, other than a business
trust, at least 90 petcent of whose income came from investments,
excluding rent ot income received from mineral properties that were under
a joint operating agreement in which a member of the group was the
operator unaer that agreement. No more than 10 percent of the passive
entity’s federal gross income could come from active business. A royalty
interest or non-operating working interest in a mineral right would not be
considered “active business.” Compensation payment to individuals for
firancial and legal services that were necessary for the entity’s operation
aiso woul d not constitute active business.

The bill would establish a test to determine whether an entity was
conducting active business. Under the test, a business would be considered
to have conducted active business if the entity’s activities included
operations that earned income and 1f the entity performed active
management and operational functions. Activities performed for the entity
by an individual such as an independent contractor would be considered
activities performed by the entity if the individual performed services that
constituted some part of the entity’s business. If an entity used its assets in
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the business of a related entity, then that activity would be considered
active business.

Definition of total revenue. A taxable entity’s tax liability under CSHB 3
would be determined by computing the entity’s “taxable margin.” An
entity’s “total revenue” would be the base from which the entity’s taxable
margin was calculated. Upon determining an entity’s totsl revenue, the
entity would deduct either cost of goods sold or compensation to

determine its taxable margin.

For a corporation, partnership, or other taxable entity, total revenue would
be the sum of gross receipts and other income-such as dividends, interest,
rents, royalties, and capital gain income. Fr¢m this amount, the entity
would subtract items such as bad debt, foreign royalties and dividends,
deductions allowed by the Internal Revenue Service, and distributive
income from partnerships, limited liability corporations, and “S”
corporations, and certain other amounts.

If a taxable entity had an interest in a passive entity, that taxable entity
would include its share of rii¢come from the passive entity, but only to the
extent that the passive entity’s net income was not generated by a separate
taxable entity.

Total revenue exciusions. The bill would enumerate several expenses and
“flow-through furids,” or funds passed through a taxable entity to another
entity, that wouid be excluded from the total revenue of a taxable entity.
This would irclude specific exclusions relevant to legal services entities
and staff leasing entities. A taxable entity belonging to an affiliated group
could notexclude such payments if they were made to another member of
that greup.

Atramount excluded from total revenue could not be deducted as cost of
goods sold or compensation in a taxable entity’s determination of its
taxable margin. Dividends from federal obligations and bonds would be
excluded from total revenue.

Health care deduction. Health care providers could exclude some
payments from total revenue for the purposes of calculating their business
tax obligation. Providers could exempt the total amount of payments from
Medicaid, Medicare, the Children’s Health Insurance Program (CHIP),
workers’ compensation, and the TRICARE military health system. In
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addition, the cost of uncompensated services, at rates set by the
comptroller, could be excluded from total revenue as long as audit
requirements were met. Health care institutions, including hospitals,
assisted living facilities, and others, could exempt 50 percent of those
amounts.

Determination of taxable margin. A taxable entity’s margin would be
determined by deducting either cost of goods sold or cémpensation from
the entity’s total revenue. Once a year, an entity weuld make an election
on its annual report to subtract either cost of goods sold or compensation.
If the difference after deduction was less than 70 percent of the entity’s
total revenue, that amount would be the entity's margin. If the difference
was greater or equal to 70 percent of the entity’s total revenue, the entity’s
margin would be 70 percent of its total revenue.

Upon determining its margin, an entity would determine its “apportioned
margin” by apportioning to Texas-the proportion of business performed in
this state, according to the bill’s.apportionment rules. From this amount,
the entity would subtract any other allowable deductions. The result would
be the entity’s “taxable mairgin.”

An entity could changg its election of which deduction 1t chose by filing
an amended annual report.

Cost of goods sold. If an entity chose the cost of goods sold deduction in
determining its taxable margin, the bill would authorize deductions of all
direct costs associated with the acquisition or production of goods. These
would inciude costs for such direct expenses as labor, materials, handling
costs, ctorage costs, equipment leasing, depreciation associated with
production of the goods, research, design, equipment maintenance,
geological exploration costs, taxes stemming from the cost of production,
and electricity costs.

The bill also would allow for deduction of a contribution to a partnership
partially owned by a taxable entity for activities that otherwise would be
eligible for deduction as cost of goods sold. This provision would apply
only 1f those costs were related to goods obtained, rather than sold, by the
taxable entity. Various other costs also would be deductible, including
deterioration and obsolescence of goods, certain preproduction costs,
msurance costs related to the goods, utility costs used in production of the
goods, quality control costs, and licensing costs. The bill would specify
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several costs that could not be included in cost of goods sold, including
officer compensation.

Indirect and administrative overhead costs could be subtracted if the costs
were allocated to the production of the goods. Such deductions could not
exceed 4 percent of the entity’s total indirect and administrative overhead
costs. A lending institution could deduct interest expenses as cost of goods
sold.

Compensation deduction. If an entity chose the compensation deduction
in determining its taxable margin, the bill would authorize the deduction
of wages and cash compensation and benefitsior each employee of an
entity.

Wages and cash compensation would iticiude the amount entered in the
Medicare wages and tips box on an-etaployees’ W-2 tax form, as well as
net distributive income accruing to a natural person from partnerships,
trusts, limited liability corporations, and “S” corporations. Stock awards
and options also would qualify tor deduction as wages and cash
compensation. An entity couid deduct no more than $300,000 in wages
and cash compensation per employee. On January 1 of each odd-numbered
year beginning in 2009, the $300,000 cap on the wages and cash
compensation deduction would be adjusted based on the percent change in
the consumer price index during the preceding fiscal biennium, and the
resulting amount ‘would be rounded to the nearest $10,000.

In addition to the wages and cash compensation deduction, an entity could
deduct all‘benefits provided to its employees, including workers’
compensation, health care, and retirement benefits. The benefits deduction
wouid not be subject to the $300,000 cap.

Calculation of tax. Under the bill, the revised franchise tax would be
computed by applying one of two rates to a taxable entity’s taxable
margin, depending on the type of business activity in which the taxable
entity primarily was engaged. If a taxable entity primarily was engaged in
retail or wholesale trade, a rate of 0.5 percent would be applied to the
entity’s taxable margin. If the entity was not engaged primarily in retail or
wholesale trade, a rate of 1 percent would be applied to the entity’s taxable
margin.
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An entity primarily would be engaged in retail or wholesale trade if:

e the total revenue from its retail and wholesale trade activities was
greater than its total revenue from other activities;

e less than 50 percent of its total revenue in retail or wholesale trade
came from the sale of products it produced (excluding eating and
drinking establishments); and

e the entity did not provide utilities, including telecommunications,
electricity, or gas.

Combined reporting. Under CSHB 3, a group of two or more taxable
entities would have to report as a single entiiy if the entities were part of
an affiliated group as defined by a common ownership test and were
engaged in a unitary business. The combined group would determine its
total revenue and elect to deduct either cost of goods sold or compensation
to establish the group’s taxable margiti.

Apportionment. A taxable ent:iy’s proportion of business performed in
Texas would be apportioned to the state to determine the entity’s tax
liability. The taxable entity”s margin would be apportioned to Texas by
multiplying the entity’s margin by the quotient of:

e the taxable entity’s gross receipts from business done in Texas;
divided by
e the taxabie entity’s gross receipts from its entire business.

A combined group would include in its gross receipts from business done
in Texas tixe gross receipts of each taxable entity that was a member of the
combiried group that had nexus in Texas. In determining a combined
group’s total gross receipts, the combined group would include the gross
receipts of each entity that was a member of the group, whether or not the
member had nexus in Texas.

In apportioning margin, exclusions taken by an entity when determining
the entity’s total revenue could not be included in the entity’s receipts in
Texas or receipts from the entity’s entire business. Receipts from the sale
of property between one member of a combined group with nexus in
Texas and another member of the combined group with nexus outside
Texas would be included 1n the receipts of business done in Texas of the
taxable entity, provided that the member that did not have nexus in Texas
resold the property to a purchaser in Texas.
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Penalties. The comptroller would be authorized to forfeit the right of a
taxable entity to transact business in the state in the same manner that the
comptroller can forfeit a corporation’s corporate privileges under current
law.

Transition provisions, reporting, and other provisions. A taxable entity
that owed the franchise tax under the bill would have to file an initial
informational report with the comptroller and an annual report containing
information necessary to compute the tax on the taxabie entity.

The comptroller would require an information report from each of the
1,000 entities that paid the most franchise tax-1n calendar year 2005 under
the existing franchise tax, the 1,000 entities that had the greatest gross
receipts in 2005, and the 1,000 entities with the most employees in the
state 1n 2005. This information would be used by the comptroller to report
to the governor, the lieutenant goveinor, and the Legislature the amount of
revenue that would have been generated from the entities if the new
franchise tax had been in effect on' January 1, 2006. This report would be
delivered by April 1, 2007.

The bill would establish provisions for the transition of existing franchise
taxpayers to the new franchise tax established under the bill. Franchise tax
credits existing under current law would be repealed. Certain outstanding
credits eligible to be carried forward under current law could be applied to
an entity’s tax burden under the bill, including those under a written
agreement between a taxpayer and the Department of Economic
Developmeni.

A lawsuit contending that the new franchise tax established under CSHB 3
was unconstitutional would be heard in Travis County district court. The
bill.specifies that the franchise tax as amended by CSHB 3 1s not an
1mcome tax and federal law (Pub. L. No. 86-272) concerning state taxation
ot income from interstate commerce does not apply.

Revenue from the tax imposed under the bill would go into the state’s
general revenue fund. The bill would appropriate $2 million in general
revenue to the comptroller for fiscal 2006-07 for audit and enforcement
activities.

The tax imposed under the bill would take effect January 1, 2008, and
would apply to reports due on or after that date.
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The bill would take effect June 1, 2006, if finally passed by a two-thirds

record vote of the membership of each house. Otherwise, it would take
effect September 1, 2006.

CSHB 3 would replace the current franchise tax, which has become a
voluntary and divisive corporate income tax, with a fairer, more broadly
based business levy.

The current franchise tax no longer tracks growth inthe state’s economy,
mainly because the burgeoning service sector uses business structures not
subject to the tax. Avoidance has become commnzonplace, especially among
large corporations that have restructured themselves as out-of-state
partnerships to take advantage of the so-cailed “Delaware sub.” Closing
that loophole 1s made problematic by legitimate out-of-state partnerships
doing business in Texas that never haye paid the tax. Even if that problem
were corrected, the franchise tax has other loopholes.

Rather than try to plug this leaky iiscal dike, the state should scrap the
franchise tax for a reformed franchise tax based an entity’s margin — a
measure of revenue that aliows for the deduction of certain business costs.
This would raise about $3.4 billion in state revenue in fiscal 2008, and
more than $4 billion aanually by fiscal 2011, according to the Legislative
Budget Board (LBB. A broad-based, low-rate tax based on margins
would track econcmic growth and help the state deal with inflation,
providing a stableand predictable stream of revenue.

The reformed franchise tax or margins tax would balance the state’s
revenue needs with the cost of doing business while providing new state
revenue that could be used to reduce school property taxes, which are
burdensome for Texas families and economically inefficient for Texas
businesses. Even though Texas would collect more revenue from
businesses under the new tax, businesses would benefit from a significant
reduction in property taxes. HB 2 by Pitts, also on today’s calendar, would
dedicate to school property tax reduction any increased revenue over
current rates generated by a new broad-based business tax enacted during
the third called session.

By taxing all entities that enjoy the benefit of liability protection from the
state, CSHB 3 would return the franchise tax to its original intent. Since
liability protection was extended to partnerships in the 1980s, many
businesses have been able to reorganize to avoid the corporate franchise
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tax. Although they contribute nothing to franchise tax revenues, these
businesses benefit from the state’s educational system and from other state
services. CSHB 3 would correct this disparity by covering service-sector
businesses more effectively and would track growth within the Texas
economy much more accurately than does the current franchise tax. Texas
has a growing population with expanding needs, and CSHB 3 presents a
golden opportunity to establish a stable revenue source te pay for state
services.

A business’s margin as defined under CSHB 3 would be a more
appropriate base for the franchise tax than the cuurent base, which requires
a firm to pay taxes on the greater of either earned surplus or taxable
capital. The bill would provide businesses with a choice of deducting
either cost of goods sold or compensation, a feature that would enable
businesses with very different structures, expenses, and profit margins to
thrive under the tax. While a manufacturing firm that produces goods for
sale likely would choose to deduct the costs associated with producing
those goods, a service-based buciness would be able to deduct its primary
expense, which is employee wages. The compensation deduction would be
a particularly desirable aspcct of the reformed franchise tax because a
business could reduce its tax liability by offering higher salaries, hiring
more employees, and géxpanding health care benefits.

By imposing alowet tax rate of 0.5 percent on retailers and wholesalers,
CSHB 3 would take into account the smaller profit margins under which
these firms typically operate. While a retailer or wholesaler may collect a
large amount of total revenue relative to other entities, only a small
percentage of that amount may actually be profit. Since the tax under the
bill weuld use total revenue as part of its base, 1t would be appropriate to
tax firmas with historically smaller margins at a lower rate, and doing so
wouid bring the tax liability of those firms into line with other sectors.

The bill would use a widely accepted definition of total revenue based on
federal corporate and partnership income tax definitions while excluding
foreign income and revenue that already had been taxed elsewhere. These
provisions are necessary to avoid the double taxation of some types of
receipts. The bill’s combined reporting provisions would ensure that
entities were not double-taxed on joint assets and also would prevent
entities from reorganizing into untaxed structures similar to those that
exist under the current franchise tax.
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The only tax that would allow a firm to escape taxation when it took a loss
would be a tax on profit. Due to the constitutional prohibition against
taxation of income, a business tax on the profits of partnerships would be
unconstitutional without approval by the voters in a statewide referendum.
Thus, the state must choose between taxing partnerships or profit, because
it cannot do both. The choice of deducting cost of goods sold or
compensation provided to a taxable entity would establish the entity’s
taxable margin, a concept that 1s entirely dissimilar to.gross receipts.

CSHB 3 would establish the most fair and equitable business tax under the
limitations provided by the Texas Constitution By excluding sole
proprietorships, the bill would avoid conflict with the constitutional
prohibition against an income tax. The attoriiey general has indicated that
this plan would not constitute an income, tax and likely would be upheld in
court.

The bill would provide a reasonable 70 percent limit on the amount of a
business’s total revenue that would be subject to taxation. This limit would
be fair to a business whose cost-of goods sold or compensation deduction
did not provide a meaningfu! limitation on the business’s taxable margin.
In addition, a generous small business exemption in the bill would allow a
business with less thar $300,000 1n total revenue to remain exempt from
taxation. This exemption would be twice the exemption under the current
franchise tax and would be indexed to inflation.

The bill would retain Texas’ favorable rules for apportionment of revenue.
Under these viovisions, Texas isolates and taxes in a straightforward
manner busiriess activity done only within the state, an approach favored
by many firms that operate in multiple states.

The bill would eliminate the unfair “throwback rule,” under which sales of
1teims shipped from a corporation doing business in Texas to a state in
which the corporation is not subject to taxation are “thrown back” to
Texas and taxed under the franchise tax. Corporations can avoid taxation
by locating in a state without a throwback rule and delivering their goods
to Texas, escaping taxation in both Texas and the origination state.
Repealing the throwback rule would allow Texas to provide an incentive
for corporations to locate in the state.

The credit for providers of health care services under the state and
federally funded programs would serve an important policy goal of
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encouraging provider participation in these programs. While for-profit
health care providers should be required to pay the new tax, the state also
should recognize that compensation rates for government-funded
programs are very low. Medicaid and Medicare, for example, pay
providers between 40 percent and 60 percent of the reimbursement paid by
commercial plans. Thus, the bill would ensure that providers who take
these partially funded cases would not be taxed excessively. The offset of
uncompensated care costs also would encourage health care providers and
mstitutions to continue to serve as a vital part of the lexas safety net,
which 1s very important considering that 25 percent of the state’s
population 1s uninsured.

CSHB 3 would launch an unprecedented and untested business tax scheme
in Texas that 1s unlike any other in the nation, with unknown economic
and legal consequences for the state. By bringing in thousands of firms
that currently have no tax liability, the bill could cause a substantial
disruption in the state’s economy,“potentially undermining the impressive
growth in revenue that the sales tax and existing franchise tax have yielded
in the last year. Lawsuits challenging the tax would be inevitable, and the
resulting legal process couid throw the state’s revenue system into
question. With all of the uncertainties facing the Texas economy and
school finance system( now simply 1s not the time to adopt aradically
revised business tax.

With more than $3 billion in surplus revenue available, it is precisely the
wrong time to embark on arisky and massive expansion of the business
tax. All taxes have economic consequences, and all business taxes
ultimately-are passed on to consumers in the form of higher prices and
lower wages. According to the LBB, CSHB 3 would represent an increase
of close to 50 percent in fiscal 2008-09 over revenues that wo uld have
been collected under the existing franchise tax. While some businesses
would profit from a reduction in property tax liability, many businesses
undoubtedly would be worse off under the proposed system. Rather than
expanding business taxes to pay for a reduction in school property taxes,
the Legislature should expend the balance of the state surplus on property
tax reduction and reduce spending on state services to eliminate over-
taxation in the future.

By using total revenue as the base in calculating the tax, the revised
franchise tax under CSHB 3 essentially would be a modified gross receipts
tax — an unfair tax that does not take into account a taxpayer’s ability to
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pay. Even if a business lost money, that entity’s taxable margin would be
based on the total revenue of the business. Although a business could
deduct either cost of goods sold or compensation, there would be no
guarantee that the taxable liability of the entity reasonably was related to
an entity’s income. It 1s possible that an entity that lost money in a given
year still could be forced to pay tax to the state.

Even if the Legislature significantly reduced school préverty taxes, CSHB
3 likely would represent a substantial increase in the tax liability of private
industry in Texas and would mark a shift in the tax burden from
individuals to businesses. The Comptroller’s Office has estimated that the
revised franchise tax on average would translaie to a levy of 7 percent of
business net income. This rate would be substantially higher than the 4.5
percent rate on earned surplus under the existing franchise tax, and the tax
would allow for too few deductions. Every industry is unique, and many
forms of business have specific costs and assets that might not work under
the broad outlines contained in this bill.

Offering an exclusion for all government-funded health care programs
would fail to recognize that rates for the same service may vary widely
among programs and that some providers may be compensated at near
market rates. For exampic, TRICARE may pay more for a service than
Medicaid. A better way to encourage participation in government-funded
programs would be to adequately reimburse for services in programs
under the state’s control, such as Medicaid, CHIP, and workers’
compensation.

A broad-based business tax should apply to all businesses, regardless of
the mainer in which they choose to organize. Many sole proprietorships
and partnerships that generate a great deal of business would remain
unitaxed under CSHB 3. Leaving some organizations untaxed would create
an incentive for businesses to reorganize into untaxed entities. In addition,
the state would be forgoing a substantial amount of revenue by excluding
passive entities from taxation. These entities should be taxed as well,
although perhaps at a lower rate.

Certain service-sector business such as law firms have almost no cost of
goods sold as defined under the bill and would be left with no choice other
than the compensation deduction. Because compensation would be capped
at $300,000, the taxable margin of many of these firms would be higher
than the average margin on which other businesses were taxed. For
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service-sector professions that fall into this category, additional deductions
should be authorized, such as a higher cap on the compensation deduction
or an allowance for such expenses as rent, utilities, or employer Social
Security contributions.

Not all retailers operate under small profit margins, and it would be
mappropriate to group them all together and allow them to be taxed at half
the rate of other businesses. The bill should provide some test or further
refinement of the definition of retailers and wholesaiers who would be
eligible to apply the 0.5 percent tax rate to the taxable margin. For the sake
of equity, the bill should make an allowance for, firms whose revenue
structures more closely resemble those of firms taxed at the rate of 1
percent.

Under Article VIII, Sec. 24(a) of the Texas Constitution, no law enacted
by the Legislature could impose a tax on a person's net income, including
a person's share of partnership and unincorporated association income,
unless a majority of Texas voters-approved such a tax in a statewide
referendum. CSHB 3 likely wouid run afoul of this prohibition, given that
revenue from unincorporatcd partnerships would be taxed under the bill.
Because a tax would be levied on the margins of unincorporated
partnerships from which the income of individuals was derived, a court
could find the revised franchise tax under CSHB 3 to be in violation of the
personal income tax prohibition.

If health care providers are to be granted a tax credit for the cost of
uncompensated care under CSHB 3, it only would be fair to offer a similar
credit to aftorneys who provide pro bono legal services. Just as the health
care credit would encourage participation in state and federal health care
programs, a credit for attorneys would create an incentive for lawyers to
provide vital free and reduced cost legal services to low-income Texans.

According to the Legislative Budget Board, CSHB 3 would cost the state
$2 million in general revenue-related funds in fiscal 2007 due to an
appropriation to the comptroller for the performance of audit and
enforcement activities. In fiscal 2008-09 the bill would result in a net
increase of $6.95 billion in general revenue -related funds.

HB 3 as introduced would not have allowed deductions for health care
providers of payments from state and federal health care programs and
costs of uncompensated care. The committee substitute also made limited
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changes to sections dealing with passive entities, cost of goods sold,
wages and cash compensation, and apportionment.

On April 21, the House adopted a Calendars Committee rule requiring all
amendments to HB 3 be filed by 5 p.m. Saturday and their fiscal impact be
determined by the LBB with assistance from the Comptroller's Office.



LEGISLATIVE BUDGET BOARD
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FISCAL NOTE, 79TH LEGISLATURE 3rd CALLED SESSION - 2006
April 27, 2006
TO: Honorable Steve Ogden, Chair, Senate Committee on Finance
FROM: John S. O'Brien, Deputy Director, Legislative Budget Board

IN RE: HB3 by Keffer, Jim (Relating to certain taxes affecting businesses; making an appropriation;
providing penalties.), As Engrossed

Estimated Two-year Net Impact to General Revenue Related Funds for HR3, As Engrossed: a negative
impact of ($2,000,000) through the biennium ending August 31, 2007.

Appropriations:
Appropriation out of
Fiscal Year GENERAL REVENUE FUND
1
2006 $0
2007 $2,000,000

General Revenue-Related Funds, Five-Year Impact:

Probable Net Positive/(Negative)
Fiscal Year Impact to General Revenue Related
Funds
2007 ($2,000,000}
2003 $3,382,899,421
2009 $3,450,189,314
2010 $3,717,381,314
2011 $3,964,526,877

All Funds, Five-Year Innpact:

Fiscal Yeur

2607
2008
2009
2010
2011

Probable Revenue Gain/
(Loss) from
GENERAL REVENUE
FUND
1
$0
$3,386,651,000
$3,453,870,000
$3,721,062,000
$3,967,725,000

Probable Savings/(Cost)
from
GENERAL REVENUE
FUND
1

($2,000,000}
($3,751,579)
($3,680,686)
($3,680,686)
($3,198,123)

Change in Number of State
Employees from FY 2606

223
55.8
55.8
55.8
55.8

Fiscal Analysis

The bill would amend Chapter 171 of the Tax Code to modify the franchise tax rate and base. The bill
would also amend Chapter 21.02 and Chapter 313 of the Tax Code. In addition, the bill would make
an appropriation.

EXHIBIT
6527
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The bill would extend tax responsibility to certain types of partnerships and other business entities that
are not currently subject to the tax. However, sole proprietorships and general partnerships directly
owned by natural persons only would remain exempt from the tax. In addition, the term "taxable
entity” would exclude businesses meeting the bill’s definition of a passive entity or those currently
exempt under Subchapter B of Chapter 171. An entity currently subject to the franchise tax that would
become exempt under this bill because it is a passive entity would not owe the additional tax imposed
by Section 171.0011. A taxable entity with total gross receipts of less than $300,000, or an annual tax
liability of less than $1,000, would owe no tax.

The bill would replace the current franchise tax base of taxable capital and taxable earned surplus with
anew base, called "taxable margin." To arrive at its taxable margin, a firm would first have to
calculate its "total margin" as the minimum of three values: 1) 70 percent of total revenue, 2) total
revenue minus cost of goods sold, and 3) total revenue minus total compensation and benefits.
"Taxable margin" would be total margin apportioned to Texas using a gross receipts ratio similar to
the current franchise tax plus any margin allocated to this state.

The tax rate on taxable margin would be 1.0 percent for taxable entities not primarily engaged in
wholesale or retail trade, as defined in the bill. For taxable entities primarily ¢éngaged in wholesale or
retail trade, the tax rate would be 0.5 percent. Voter approval would be required for a rate increase
subsequent to enactment.

Taxable entities that qualified as "health care providers," other than "health care institutions” under
this bill would be allowed to deduct from total revenue all payments received from certain health
insurance programs, plus their actual costs of uncompensated-care. Those taxable entities that
qualified as "health care institutions" under the bill would be ailowed to deduct 50 percent of their
payments from qualifying health insurance program paymetits and uncompensated care costs. The
health insurance program payments that could be deduated would include those from Medicare,
Medicaid, the Indigent Health program, the Children’s Health Insurance Program, workers’
compensation, and the TRICARE military system

The bill contains a section, titled "Determination of Cost of Goods Sold", with definitions of certain
terms, including "goods," "production,” and “taiigible personal property." This section would identify
certain costs that would be included in the cost of goods sold, and other costs that would not be
included in cost of goods sold.

The bill contains a section, titled "Dztermination of Compensation,” defining "wages and cash
compensation” to include net distrioutive income from certain types of entities distributed to natural
persons and stock awards expensad for federal income tax purposes and stock options exercised
during the tax year. A taxableentity electing to deduct compensation would be allowed to deduct
wages and cash compensaticniand the cost of all benefits provided to employees, officers, and owners,
to the extent deductible for-federal income tax purposes. The amount of compensation that could be
deducted for any persorpcould not exceed $300,000.

The bill would instract the Comptroller to use the consumer price index to adjust the $300,000 limits
for compensation deductions and gross receipts taxability at the beginning of each odd-numbered year,
beginning in 200°.

The bill wouid alter the manner in which certain members of an affiliated group must report franchise
tax. Under current law, all taxable entities report on a stand-alone basis, with no combining of revenue
or expenses with other taxable entities. Under this bill, a group of two or more taxpayers would have
to report as a single taxable entity if two conditions applied: 1) the entities were in an affiliated group
defined by a common ownership test, and 2) the entities were engaged in a unitary business, as defined
in the bill. The bill specifies the methods such a taxable entity would employ to calculate total
revenue, cost of goods sold, and total compensation. The bill would allow a combined group to
include an exempt entity in the group report if the entity would have been in the combined group were
it not exempt.

The apportionment of taxable margin for a combined group would include in the factor for gross
receipts in Texas the gross receipts of each entity that was a member of the group and that had nexus
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with Texas. The factor for gross receipts everywhere would include the gross receipts of all members
of the combined group without regard for whether the entity had nexus with Texas. In addition,
transactions among members of the combined group eliminated in the calculation of total revenue,
cost of goods sold, and compensation would be eliminated from the numerator and denominator of the
apportionment ratio. An exception to the exclusion of receipts from transactions among members of
the combined group would occur if the transaction involved tangible personal property and one party
to the transaction had nexus with Texas, but the other party did not have nexus.

The bill would transition existing franchise taxpayers to the new base and tax rates beginning with the
franchise tax report due in May 2008. A taxpayer’s liability would be based on the taxpayer’s taxable
margin during the accounting year that ended in calendar 2007.

Taxpayers becoming subject to the franchise tax because of this bill would have to fil¢ an initial
information report. Such an entity doing business in Texas before January 1, 2008, would have to file
an annual report on May 15, 2008, based on a period specified in the bill.

Taxpayers subject to the franchise tax in its current form at any time after December 31, 2006, but not
subject to the franchise tax on January 1, 2008, would have to file a final repoit/oased on a period
specified in the bill.

The franchise tax credits existing under current law would be repealed. Franchise tax credits that had
been earned but not used by the effective date of the bill could be used o reduce franchise tax liability
after the effective date if the credits earned had carry-forward proyvisions in existing law and the carry-
forward period were still open for the taxpayer who earned the ¢redits.

The bill would create a temporary credit on taxable margin. Thie credit would be based on a taxable
entity’s net operating loss carryforward calculated at the end of the entity’s accounting year in 2006.
Ten percent of the apportioned net operating loss could be used by the taxable entity to offset taxable
margin. The credit could not be conveyed, assigned, ortransferred in relation to a transaction in which
the taxable entity is purchased by another entity. The credit provision would expire September 1,
2026.

The bill would require a taxable entity that has inore than 100,000 employees in Texas to file an
additional public information report stating tiic number of the entity’s employees in this state that
receive assistance for the employee or the employee’s family under the Children’s Health Insurance
Program or the Medicaid Program.

The bill would direct the Comptroiier to require specified entities to file an information report by
February 15, 2007, with no possibility of extension. The information report would contain the
information the entity would Kave provided on its 2006 report if the provisions of this bill had been in
effect for the period covered by the 2006 report. The information report would also have to contain the
total amount of school maintenance and operations school property taxes paid by the entity to school
districts in Texas in the 2005, 2006, and 2007 tax years. The entities that would have to file the
information report weuld include: the 1,000 entities with the largest franchise tax liability for the
reporting period enditig December 31, 2005; the 1,000 entities doing business in this state with the
largest amount of iotal gross receipts; the 1,000 entities doing business in this state with the greatest
number of employees; and the 1,000 entities doing business in this state with greatest school
maintenance-and-operations tax levy in this state for 2005.

The bill would provide exclusive and original jurisdiction to the Supreme Court for a challenge to the
constitutionality of the bill’s provisions.

The bill would appropriate $2 million to the Comptroller’s Office for the biennium ending August 31,
2007, for implementation of this bill and for audit and enforcement purposes.

The bill would amend Chapter 21.02 of the Tax Code to specify the taxable situs of a portable drilling
rig.

The bill would amend Chapter 313 of the Tax Code to direct the Texas Education Agency to conduct
an economic impact evaluation of an application for limitation of value if requested by a school
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district that had received such an application, allow certain school districts to retain rural designations,
and specify use of regional weekly wage data for certain school districts in the evaluation of an
application.

The bill would take effect January 1, 2008; and its provisions would apply to reports due on or after
that date. The sections of the bill relating to information reports, the venue of a law suit, and the
appropriation of funds to the Comptroller would take effect June 1, 2006, if the bill received two-
thirds votes of all members in each house. Otherwise, those sections would take effect September 1,
2006.

Methodology

The estimate was based on data from the Internal Revenue Service’s Statistics of Incéme publications,
the U.S. Census Bureau, and information in the Comptroller’s franchise tax data filés:

The administrative cost estimate for fiscal 2007 reflects the funds that would be necessary for initial
implementation of this bill and for audit and enforcement purposes. The estimates for the subsequent
years reflect the funds that would be necessary to handle the additional werkload due to the expansion
of the tax base.

It is anticipated that the overall fiscal impact on the Secretary of State (SOS) will be minimal.
Although a reduction in the number of Public Information Report iansactions processed annually will
result in some savings to the SOS each year the bill is in effect, tHiese savings will be offset by the
additional costs incurred by the anticipated increase in the nmiimber of involuntary
termination/revocation transactions that will required of the SOS each year the bill is in effect.

The bill would create additional workload demands on ¢he Office of Attorney General's (OAG)
Taxation division because it changes the franchise tax base and imposes the new tax on most business
entities. The current franchise tax is imposed only-eix. corporations and limited liability companies.
The future case load resulting from the passage-of this legislation is unknown and difficult to predict.
The OAG anticipates any additional legal worl: 1n 2006 resulting from the passage of this bill could be
reasonably absorbed with current resources. However, the OAG may request additional resources for
2007-2010 through the regular budget process as workload trends mature as a result of the passage of
this bill.

This analysis assumes the bill will te effective 90 days after passage.

Technology

There would be a technelogy cost to the Comptroller’s Office of $786,554 in fiscal 2007 for
programming changes ainid computer costs. In fiscal 2008, $709,773; fiscal 2009-10, $707,273; and
fiscal 2011, $224,72( would be necessary for computer costs.

Local Government Impact

No fiscal imnlication to units of local government is anticipated.

Source Agencies: 304 Comptroller of Public Accounts
LBB Staff; JOB, SD, SM
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LEGISLATIVE BUDGET BOARD
Austin, Texas

TAX/FEE EQUITY NOTE

79TH LEGISLATURE 3rd CALLED SESSION - 2006

April 27,2006
TO: Honorable Steve Ogden, Chair, Senate Committee on Finance
FROM: John S. O'Brien, Deputy Director, Legislative Budget Board

IN RE: HB3 by Keffer, Jim (Relating to certain taxes affecting businesses; making an
appropriation; providing penalties.), As Engrossed

Table 1
House Bill 3, As Engrossesi: Summary of Elements
This analysis 1s for taxes effective n fiscal 2008.
Revenue Changes

* Replace the franchise tax with a margiis tax.

Dollar Value of Revenue Changesin Fiscal 2008

e $3,386.7 million business tax mcrease
e $3,386.7 million net tax imcrease

Initial Impactin Fiscal 2008

* A net ncrease to business of $3,386.7 million
* A net mcrease to households of $0.0 million

Major Industry Initial Impactin Fiscal 2008

® The largest dollar decrease: $22.1 to the Mmning mdustry

e The largest percentage decrease: 0.5 percent to the Mmmng mdustry
e The largest dollar mcrease: $1,133.6 to the All Other Services ndustry 6528
e The largest percentage mncrease: 18.7 percent to the All Other Services mdustry

EXHIBIT

Final Incidence of Changes Effective in Fiscal 2008

www.capitol state.tx us/tlodocs/793/impactstmts/html/HBOOOO3ED .htm 1/5
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e Lowest income level (income range from $0 to $14,042):
An mcrease of $67.8 million, or 3.15 percent.

e Middle ncome level (income range from $43,403 to $53,968):
An mncrease of $168.6 million, or 3.85 percent.

* Highest mcome level (income range from $146,804 and above):
An mncrease of $651.9 million, or 4.25 percent.

www.capitol state.tx us/tlodocs/793/impactstmts/html/HBOOOO3ED .htm
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Initial Tax Impact by Industry:

House BIll 3, As Engrossed, was analyzed usmg the LBB’s multi-tax model to determme the mitial mpact of the
proposed changes relative to current state and local tax law. The results of the analysis are shown m Table 2

below.

Comparison of Initial Tax Impact under

Table 2

Current Law vs. House Bill 3, As Engrossed
Fiscal Year 2008
Comparisons Include Property Tax, Sales and Excise Taxes and T:ixes on Business

Gm;rsocsltlactf' Cur{;lx Percent] Proposed| Percent}  Change in] Percent Chzflrc:IilI:
Share s. Liability of Total]Law Liability] of Total Liability] of Total Lia‘t% ility
[%]| [$ Million] [%]| [$ Million] ]| [$ Million] [%] [%]

| Taxes Paid by Business: _-‘
gflrll;“ghure’ Forestry & 0.8 774.6 2.1 8729 2.1 983 2.9 12.69
Mining 6.7 4.821.1 12.8 4790 11.7 221 -0.7 -0.46
Utilities & Transportation 73 4,613.8 12.2 7,878.8 11.9 265.0] 7.8 5.74
Construction 5.1 1.188.4 31| 13797 34 191.3 56 16.10
Manufacturing 130] 52124 13.8] 6.128.6 14.9 916.2 27.1 17.58
Wholesale & Retail Trade 15.8 3.279.8 3.7 3.416.1 8.3 136.3 4.0 416
Information 5.1 31039 82 3.6119 8.8 508.0] 15.0 1637
Esnz?ece’ Insurance & Real 197 869570 23.0} 8,855.8 215 160.1 47 1.84
All Other Services 26.5 6,065 16.1 7.202.8 17.5 1.133.6 335 18.68
Total Taxes on Business: 100 377589  1000] 411456 100.0 3.386.7 100.0 897

___Taxes Paid by Households: ~

Residential Owner-Occupied 188141 18.814.1 0.0f 0.00
Personal Consumption 18,872.3 18,872.3 0.0I 0.00
Total Taxes on Households: - - 37,686.4 37,686.4 0.0I 0.00
| Total Taxes J | 75.4453] | 788320 3.386.7| | 4.49

www.capitol state.tx us/tlodocs/793/impactstmts/html/HBOOOO3ED .htm
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Tax Incidence by Income Group

Economists commonly distinguish between the mitial "mpact” of a tax and its "ncidence." The mitial mpact of a
tax falls on taxpayers legally able to pay the tax, while the mcidence refers to the ultimate payer ofthe tax. For
example, the mitial impact of a busmess tax falls on the firm mcurring the tax liability. Over time, to varymng
degrees, the tax cost is "shifted" so that the ultimate burden of the tax falls etther to consumers m different retail
prices, to employees m changed wages, to owners of land and capttal n different mvestment returns, or most
likely, to some combmation of all three. The degree to which a tax can be shifted, and the amount of time that
elapses before a tax can be shifted, depend on the type of tax and the competitiveness of capital, labor, mput
material and product markets.

The results of this analysis for tax law changes effective with this proposal are shown'm Table 3 and Table 4.

Tax Incidence by Income Decile

Table 3

Current Law vs. House Bill 3, As Engrossed

Taxes Effective in Fiscal Year 2008

Comparisons Include Property Tax, Sales and Excise Taxes and Taxes on Business

. Inlzzlclil; In]c)(ilclil; Current Law Percent off Proposed Law Percent of] Change in Chiig:ﬁ
Decile Lower Bound| Upper Bound Tax] Total Tax Total| Tax] Tax
[$] [$] [$ Million | %J.r [$ Million] [%0] [$ Million] [%o]

1 0 14,042 2,1532 '”;.6 22211 36 67.8 315
2 14,042 23,872 2.485.7 v 42 2.580.0, 42 94.3 3.79
3 23,872 33,190 32172 5.4 3,337.7 5.4 120.5 375
4 33,190 43,403 3,552,4{.' - 6.0] 3,682.7 6.0 130.3 3.67
5 43,403 53,968 4375.6 7.4 4.544.2 7.4 168.6 385
6 53,968 67,019 5,11.2.2 8.6 3,301.5 8.6 189.3 3.70
7 67,019 82,976 6,1519 10.4 6,392.7 10.4 240.8 391
8 82,976 104,865 ) 7.470.7 12.6 7.759.6 12.6 288.9 3.87
9 104,865 146,804 N 92925 15.7 9,650.5 15.7 3358.0 385
10 146,804] and abowe 15,336.0 259 15,987.9 26.0 651.9 4.25
';foai: 59,1473 100.0] 61,457.8 100.0 23104 391

www.capitol state.tx us/tlodocs/793/impactstmts/html/HBOOOO3ED .htm
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Summary of Tax Incidence Findings

House Bill 3, As Engrossed, would ultimately mcrease the taxes of all households by $2,310.4 million for tax law
changes effective m 2008. The difference between the mitial mcrease m revenue of $3,386.7 million m fiscal 2008

and the ultimate mcrease of $2,310.4 million n tax ncidence is primarily due to the exporting of some of the tax
changes to non-Texas consumers and businesses, changes in federal tax liability, and the absorption of some of

the tax changes by business profits, some of which are received by non-Texas shareholders and busmess

OWICTS.

Table 4

Effective Tax Rate by Income Decile
Current Law vs. House Bill 3, As Engrosseq
Taxes Effective in Fiscal Year 2008
Comparisons Include Property Tax, Sales and Excise Taxes and Taxes on Business

Decile Income:] Decile Income: Current Law| Proposed Law Change in| Percent Change
Decile Lower Bound| UpperBound]| Effective Rate] Effective.Rate] Effective Rate] in Effective Rate
[$] [$] [70] [70] [Vo] [70]

1 0 14,042 32.76 4 33.79 1.03 3.15
2 14,042 23,872 15.40] & 15.99 0.58 3.79
3 23,872 33,190 13.01: 13.50 0.49 3.75
4 33,190 43,403 1114 11.55 0.41 3.67
5 43403 53.968 10.07 10.45 0.39 3.85
6 53,968 67,019 = 9.76 10.12 0.36 3.70]
7 67,019 82,976 N 9.49 9.86 0.37 391
8 82,976 104,865 ) 9.24 9.60 0.36 3.87
9 104,865 146,804 871 9.04 0.34 3.85
10 146,804 and algose] 6.87 7.16 0.29 425
Total: 9.09 9.44 0.36 391

Summary of Effective i2ate Findings

House BIll 3, As Engrossed, would ultmately mcrease the effective rate for all households by 3.91 percent for
taxes effective m fiscal ycai 2008 . The effective tax rate 1s the aggregate amount of tax m a given mcome class

divided by the aggregate amount of personal mcome mn that class.

Source Agencies:
LBB Staff: JOB, SD, SM

www.capitol state.tx us/tlodocs/793/impactstmts/html/HBOOOO3ED .htm

5/5



9/19/13 www.capitol .state.tx.us/Bill Lookup/Bill Summary.aspx?Leg Sess=793&Bill=HB3

Legislative Session: 79(3) EXHIBIT
6529
House Bill 3 (3rd C.S.) House Author: Keffer, Jim et al.
Effective: See below Senate Sponsor: Ogden et al.

House Bill 3 amends provisions of the Tax Code to broaden the base of businesses that are subject to the
state franchise tax and to restructure the tax. Under the restructuring, taxable entities include partnerships,
corporations, banking corporations, savings and loan associations, limited liability companies, business trusts,
professional associations, business associations, certain joint ventures, joint stock companies, holding companies,
and other legal entities, including combined groups. Entities not subject to the franchise tax include, among others,
sole proprietorships, general partnerships directly owned by individual persons, certain grantor trusts, escrows, real
estate investment trusts, real estate mortgage investment conduits, and certain passive 2ntities that receive only a
limited amount of income from the conduct of an active business. In addition, an entjtyv.that is not a corporation but
that, because of its activities, would be exempted under the franchise tax as it existed before the restructuring is also
exempt under the restructured tax, including insurance companies required to pay.insurance premium taxes,
nonprofit corporations, cooperatives, and credit unions, among others. Howewer; House Bill 3 does subject certain
insurance companies to the franchise tax for the tax year any portion of which-the entity is in violation of final orders
issued by the Texas Department of Insurance in relation to excessive or disciiminatory rate practices.

Before changes to Chapter 171, Tax Code, enacted in House Riii 3, the franchise tax was based on a
corporation’s net taxable capital (taxed at a rate of 0.25 percent) or oriats net earmed surplus (taxed at a rate of 4.5
percent). Under House Bill 3, the franchise tax is paid on an entity's "taxable margin," which is computed using as a
base an entity's "total revenue.” Total revenue is generally the business's gross receipts and other income minus
items such as bad debt, foreign royalties and dividends, federai.iricome tax deductions, and distributive income from
certain entities. In addition, House Bill 3 lists a number of expenses and "flow-through funds" (funds that pass
through the taxable entity to another entity) that are exclugad from the computation of total revenue. Such expenses
and flow-through funds include, but are not limited to, taxes collected from a third party to be remitted to a taxing
authority; principal repayment of loans collected by lerding institutions; certain amounts relating to legal senvices,
including damages due to a legal claimant, reimbursernent for expenses incurred specific to the prosecution of a
claimant's matter, and up to $500 of actual out-of-cocket expenses per pro bono case; certain amounts relating to
staff leasing senices, including payments receiwd from a client company for wages, payroll taxes, and employee
and workers' compensation benefits for the aszigned employees of the client company; and certain health care
provider costs and compensation, including payments received under the Medicaid program, Medicare program,
Indigent Health Care and Treatment Act, Children's Health Insurance Program (CHIP), TRICARE military health
system, and certain workers' compensation claims, as well as the actual cost of any uncompensated care. If the
health care provider is a health care institution, the exclusion for provider payments and uncompensated care is
limited to 50 percent of payments raceived or of the value of the care given.

Under the restructured franchise tax, for an entity to arrive at its taxable margin, the entity calculates its total
"margin" as the lesser of thres values: (1) 70 percent of total revenue; (2) total revenue minus costs of goods sold;
and (3) total revenue minuc_total compensation and benefits. The bill also includes certain deductions for costs and
compensation associated with persons called to active military duty. The entity makes an annual choice to deduct
from its total revenue either its costs of goods sold or its total compensation. The bill specifies criteria used to
determine the entity's costs of goods sold (basically all direct costs of acquiring or producing goods) and its total
compensation (basically wages, cash compensation, and workers' compensation, health care, and retirement
benefits), with total compensation limited to $300,000 (indexed for inflation) per employee. On determining its total
margin, an entity then determines its "apportioned margin" by allocating to Texas the proportion of business
performed in the state. From that amount, the entity subtracts any other allowable deductions to determine the
entity's "taxable margin," i.e., the amount on which the entity is taxed. In addition, the bill sets out specific reporting
requirements in determining taxable margin for affiliated groups engaged in unitary business and for certain tiered
partnership arrangements.

House Bill 3 includes a two-tiered tax rate. A taxable entity engaged primarily in retail or wholesale trade
pays, on its taxable margin, the franchise tax at a rate of 0.5 percent. All other taxable entities pay at a rate of 1.0
percent. The bill sets out criteria for determining whether a business is engaged primarily in retail or wholesale

www.capitol state.tx us/Bill Lookup/BillSummary.aspx?Leg Sess=793&Bill=HB3 1/2
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trade. Any increase in the rates must be approved by a majority of the registered wters wting in a statewide
referendum. No election is required for a decrease in the rates.

House Bill 3 exempts from the franchise tax those businesses that have no more than $300,000 (indexed for
inflation) in total revenue or that owe less than $1,000 in franchise taxes.

For a taxable entity with more than 100,000 employees in Texas, the bill requires the entity to file an annual
report with the comptroller stating the number of its Texas employees or the employees' family members that receive
CHIP or Medicaid benefits.

For enforcement purposes, the comptroller is authorized to forfeit the right of a taxable entity to transact
business in the state in the same manner the comptroller is authorized to forfeit a corporation's corporate privileges in
the state.

House Bill 3 amends the procedure under the Texas Economic Dewelopment.4ct by which a school district
may consider an application for a limitation on appraised value to require the Texas Education Agency to conduct an
economic impact evaluation on the proposed limitation rather than allowing the dictrict itself to hire a third party to
perform the evaluation. The ewvaluation is binding on the district and the applicani.

House Bill 3 requires the comptroller to identify and obtain an inforiviation report from each of the 1,000
entities that paid or were required to pay the most franchise tax in calendaryear 2005, the 1,000 entities that had the
greatest amount of gross receipts in 2005, the 1,000 entities with the mcst employees in the state in 2005, and the
1,000 entities with the greatest school maintenance and operations (N&Q) property tax lew in 2005. From the
information, the comptroller must report to state leadership by April 1, 2007, and April 1, 2008, the amount of
franchise tax revenue that would have been generated from the eritities if the restructured franchise tax had been in
effect on January 1, 2006, and the M&O property taxes paid by-1iie entities in the 2005, 2006, and 2007 tax years.
The provisions described by this paragraph take effect September 1, 2006.

House Bill 3 stipulates that the restructured franchise tax is not an income tax and that the federal law
concerning state taxation of income from interstate ccinmerce does not apply.

In addition, the bill stipulates that the Supreme Court of Texas has exclusive and original jurisdiction over a
challenge to the constitutionality of the bill or any provision of the bill and may issue injunctive or declaratory relief in
connection with the challenge. The court is reauired to rule on such a challenge on or before the 120th day after the
challenge is filed. The provisions described hy this paragraph take effect September 1, 2006.

Except as otherwise noted, House Bill 3 takes effect January 1, 2008.

www.capitol state.tx us/Bill Lookup/BillSummary.aspx?Leg Sess=793&Bill=HB3



14 82nd Legislature — Regular Session Ist Day

Spanish by the end of the session. With that, Mr. President, I gladly second the
nomination of my very dear friend, Senator Steve Ogden, for the position of President
Pro Tempore of our Texas Senate. Thank you.

The President declared that the Honorable Steve Ogden had been duly elected
President Pro Tempore of the 82nd Legislature by acclamation.

The President appointed the following Committee to Escort Senator Ceden and
his family to the President's Rostrum: Senators Duncan, Chair; Williamis, Lucio,
Hinojosa, and Shapiro.

Senator Ogden and his party were then escorted to the President’s Rostrum by
the committee.

OATH OF OFFICE ADMINISTERED

The President administered the Constitutional Oath of Cttice to Senator Ogden
as follows:

L , do solemnly swear, that I will faithfully
execute the duties of the office of President Pro1empore of the Senate of
the State of Texas, and will to the best of my ability preserve, protect, and
defend the Constitution and laws of the Unned States and of this state, so
help me God.

ADDRESS BY PRESIDENT PRO TEMPORE
President Pro Tempore Ogden addressad the Senate as follows:

Thank you, my fellow Senators. Back on November 2, I think it was,
the election day here in Texas,-1 woke my wife up and said, come on, Bev,
get out of bed. You get to go vete for me one more time. Her response is not
repeatable. But I think she’did. You know, Tommy was talking about how
long I've been married. Lucky man. I've been married for 37 years. Why?
Well, you marry a worrair because you love that woman. But there's always
been something verv special about my wife. She gave me confidence. It
may surprise you that when [ was younger, I was kind of an absent-minded,
pencil-neck, awkward, geeky, jock type. Might surprise you. She didn't see
it that way. Andi still remember as a young man thinking how lucky and
fortunate I was to have a woman of such beauty and talent to think I was
something.special. She gave me confidence. Because she believed in me, 1
believed i myself. And ['ve drug her all over this country. The day we got
married. eleven in the morning in Annapolis, Maryland, at ten o'clock at
night.I was in San Francisco with her. Her comment on our wedding night
that she was kind of tired was true. But from the time we were first married,
to-nine and a half months later when she presented me with our first son, to
the time I said, you know, it's time to go to sea, take care of the family, to
the time I said we're going back to Texas, to the time I volunteered her to be
a CPS caseworker, she's always been there at my side. She has been the
wind beneath my wings. And I would like to thank her for 37 years. Ken
Herman wrote a beautiful piece in the Austin American-Statesman on

January 6th, conceming a recent tragic and sorrowful event, the death of -
EXH
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Corporal Tevan Nguyen in Afghanistan. Much of what he wrote about, 1
observed myself. Corporal Tevan Nguyen was from Hutto, Texas. He was
killed in Afghanistan on December the 28th while on patrol with his Marine
unit. Since that time, our country has lost 10 more soldiers and Marines.
Well, last Thursday I was in Brownwood, Texas, to pay my respects to
Tevan Nguyen and his family and his memory. Now, Tevan Nguyen's last
name is not spelled W-I-N. It's spelled N-G-U-Y-E-N. Tevan Nguyen's
father, who lives and worked in Hutto, Texas, escaped from Vietrain and
came here to this country and to this state for the freedom and the
opportunity that it offers. Why was Tevan being born in Brawnwood?
Because his mother, Amy Salazar Nguyen was from Brownwood. And Tam
Nguyen, his father, and Amy Nguyen, his mother, and Monigte Stearns, the
mother of his four-month-old son, and his four-month-cid son, were all
there in a small Catholic church in Brownwood, Texas, across the street
from Howard Payne University. In this church, many.people were there. His
high school coaches were there, his friends, the peenle he played football
with in Hutto. The service was in English. The ¢hoir sang in Spanish. The
patriot guard, the Patriot Riders stood at attenvion outside the church. And
when we left the church and joined the funeral procession, which was going
to a country cemetery in Brown County, Texas, about 15 miles outside of
Brownwood, the streets were lined with thousands of Texans. And they
were all standing at attention and sahwing Tevan Nguyen and waving their
flags. And as I was standing at thiZ_ cemetery, this beautiful, peaceful place
in Central Texas, and I watched the Marines stand at attention as they
lowered Tevan Nguyen's body.in the ground, and I watched his father, and 1
watched his mother stay thereuntil their son was properly buried, I thought,
this is a snapshot of Texas in,2011. And all of us were there, all of us who
were there, all several thousand of us who were there were all united, we
were all united in our soirow at the tragic loss of an American hero. But we
were also united in aurlove for this country and our love for this state. And
we were united in our determination to stay free. Tevan Nguyen and
thousands like hiti have given their lives for our freedom and our right to
govern ourselyes: We owe it to him and we owe it to all who have sacrificed
so much forus, to give them our best efforts on their behalf. So, let's roll up
our sleeves and let's get to work. One of the things that I think has made our
state better and stronger than other states, and to a certain extent the federal
government, is that in our Constitution we are required to balance our
budgat. And we also, in our Constitution, generally have to ask the people
for permission before we borrow their money. The federal government has
neither of these requirements and it needs to change. The federal budget
deficit is over $14 trillion. Trillions are numbers that are so big it's hard to
imagine. We usually associate them with space travel, and the reason that
we don't use trillions in space is because it's too big. We use light years. A
light year, by the way, is 5.6 trillion miles. The federal budget deficit is
bigger than the entire economy of the United States. The annual deficit is
bigger than the entire gross state product of the State of Texas. If you could
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spend a million dollars every day since Christ was born, you would still
have another 700 years to go before you spent your first trillion. After the
last election, Congress of the United States along with the President got
together and had a great, allegedly, bipartisan victory over taxes and over
spending. The only problem with it is, it added $850 billion to this $14
trillion deficit. Article V of the United States Constitution gives us here i
Texas an opportunity to change that. And one of the things that we neéd to
debate and discuss and pass in this body, as soon as possible, is a resclution
calling on the Congress, under Article V of the United States Constitution,
to call a constitutional convention for the purposes of balancing the federal
budget. Texas has done this before. Texas did this back in 1972 -and '79. It
was ignored. It was forgotten. We dare not let it happen agata. A lot of the
talk on my nominating speech is about our budget. I'd like'to share with you
a couple of numbers that haven't been widely discussed:because there's a
blizzard of numbers and a blizzard of opinions and blizzards of this and
that. The Comptroller said that the total state revenue in the next biennium
is 177.8 billion. That's everything, general revenue, federal funds, other
funds, whole thing, 177.8 billion. Two years ago, her revenue estimate was
167.7 billion, 10 billion less than now. And my point is this, that a lot can
happen in the next 140 days, and our job inthis Texas Senate is to manage
the problem and not let the problem manage us. And I know, with $177.8
billion, and $9.2 billion in the Rainy- D4y Fund, we can get the job done. It
will not be easy, it will not be pairiless, but we can do it. One of the areas
that we have got to address is Medicaid. How we deal with Medicaid will
determine how the rest of the thudget goes. In the current biennium we
appropriated $44 billion of all funds to Medicaid. And as a result of the
federal stimulus that was cracted two years ago, the federal government
reimbursed Texas out of that $44 billion. Seventy percent was paid for with
federal tax receipts and 30 percent was paid for with our tax receipts. We
believe that there wili-no longer be such a stimulus. We believe that the
federal government cannot do it and be fiscally responsible. And so, we're
anticipating a fedeial match that's more like 58-32, 58-42. The difference
between a 60-40natch and a 70-30 match, just to round off the numbers, is
four and a halt billion dollars, 10 percent of 44 billion. And that four and a
half billior dollars that's not coming from the federal government has got to
be replaced with something. Some of it has to be reform. Medicaid cries out
for reform. Every hospital in this state and every procedure in every hospital
in diiis state has a different formula for reimbursement. Makes no sense. It
has, been estimated by our Lieutenant Govemnor and others that if we
cenverted Medicaid to a managed care program, we could save $4 billion.
The governor, 30, over 30 governors, of the State of Texas had petitioned
the federal government for relief. A system that can, that only sends you 60
percent of the money but ties you up with 100 percent of the regulations
will not work. And so, our first job, Senators, is to figure out how to save
Medicaid. We have got to reform it and we have got to work together to fill,
as a minimum, the four and a half billion dollar hole that exists because we
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are not going to receive any more federal stimulus money. If you look at our
budget with respect to education and health and human services, Article 11
and Article III, 81 percent of all the general revenue that we appropriate is
appropriated in Article IIT and Article II. It is impossible to balance this
budget without making cuts in Article II and Article III. In Article III, which
is the entire education budget, we appropriate approximately $50 billion: if
you look at the Foundation School Program, we appropriate about 35 biilton
of that 50 billion. The Foundation School Program has serious sitictural
problems. And in order to balance this budget we're going to have to fix
public school finance. And the biggest problem with public scheoi finance
is a term called target revenue. If you go back and you remerpoer what we
did in 2006 and 2007, we basically held all of our school districts harmless.
And what we said in 2006 was, look, school districts, @e know that by
cutting school property taxes, some of you guys are-not going to get as
much money as you used to, so we promise that you'll always get the same
amount of money forever. School districts get to nick between how much
money they got in 2005, or how much money thcy got in 2006, and we
promised to keep giving them the same amount of money no matter what,
per student. So, the money keeps going up because population's going up.
We have to fix target revenue in order to balance this budget. Target revenue
is a form of hold harmless. I asked the: LBB how much hold harmless is
costing us and the Foundation School Piogram, and the answer is five and a
half billion dollars. So, there's whe¢e vour hole is. Four and a half billion in
Medicaid and five and a half billion m the Foundation School Program. We
have got to fix that; we can. Arid the last thing I want to talk to you about
with respect to the budget is the state's business tax, what's called the gross
margins receipts tax. We efacted that, again, back in 2006 as part of the
largest property tax cut_in“the history of this state. And we did. We cut
school property taxes by,$14 billion. And we were going to pay for that in
part with a new business tax called gross receipts, the margins tax. Problem
is that the margin tax has underperformed what we have predicted ever
since we enactedit. In fact, it's underperformed by a huge amount. On
average, year alvr year after year, starting on 2006, the margins tax has
underperformed what we predicted when we enacted all these property tax
cuts by approximately $2 billion a year. Part of the deficit that the
Comptrolicr was talking about in the current biennium of 4.3 billion, 1.2
billiorl_of that is as a result of the margins tax underperforming what we
pregicted. And here's the reality, none of us were elected to go out and raise
taxes on anybody. But the margin tax is different because if we don't fix the
margins tax, at least change the trajectory of the margins tax, then school
property taxes will go up for sure. And so, when we're balancing this
budget in the areas of public education, we have got to work on that issue of
target revenue and fix it, and we have got to work with our colleagues in the
House to fix the margins tax if we want to keep property taxes as low as
they currently are. Last thing I'd like to share with you is my concerns about
Border security. It's a big issue in the campaign. The Governor's already
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brought up an aspect of that. I decided during the campaign that I didn't
really know what I was talking about. So, I got on the plane, and I went to
Del Rio, and I went to Laredo, and I'm going to go to El Paso, and I went to
McAllen, and I spent a good week along the Border, and I came back more
alarmed than before I left. I believe that this issue is a national securi’s
issue. I believe that Mexico could fail as a country because of the war that's
going on in northern Mexico which is spilling across the river intg-l'exas.
Mexico is our largest trading partner. The United States runs the biggest
trade surplus with Mexico than any other country in the world, the biggest
trade surplus. If the Mexican economy collapses because of fiiis drug war,
the Texas economy will suffer. And the human cost is geiiig to be bigger
than that. And it is, and the refugees, and the people “hat are basically
secking political asylum in this country because Mexico is no longer
governable, could overwhelm us. And so, we've got o petition the federal
government for help. Because I believe if it was not 50 easy to import drugs
in the United States across the Rio Grande River there probably wouldn't
even be anything to fight for in northern Mexico, and the war could be won.
So, we've got to do our part. And one of the.things that we should do is put
Border inspection stations for all vehicles going from the United States into
Mexico. I think we have 27 ports of enity. Obviously, there's a lot of people
checking you when you're going tiorth, but there's not a 24-hour presence
checking you going south. And what's going on in our drug war is that
drugs are coming in the United States and stolen cars are leaving and stolen
guns are leaving and millions ot dollars of cash is leaving. I was in Laredo
and I asked Senator Zaffirini; got any trouble with car theft down here? She
laughed. The room, I said, how many people had your car stolen?
Two-thirds of the people in Laredo, Texas, in that room, raised their hand
and said my car's been stolen down here. Where are they going? They're
going to Mexico. Dut we, as Members of this Legislature, need to think and
work to secure-our Border. It is a national security issue, it is a state security
issue, and none of us can afford to have Mexico fail as a country because
Mexico leses this war along the Border. Enough preaching. Thank you for
this honet. I will do my very best to fulfill the duties that I have just sworn
to uridertake. And I ask every one of my fellow Senators to check your
petitical considerations and your political ambition at the door, and let's
work, and let's do our very best for the 25 million people that call Texas
home. Thank you.

VIDEO RELEASE POLICY WAIVED

On motion of Senator Eltife and by unanimous consent, the Senate policy that
governs the release of recordings of the Senate proceedings was waived in order to
grant the request of Senator Ogden for a DVD of today's session.
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SENATE CONCURRENT RESOLUTION 3
The President laid before the Senate the following resolution:

BE IT RESOLVED by the 82nd Legislature, That a joint committee, composed
of six members of the senate appointed by the lieutenant governor and six members
of the house of representatives appointed by the speaker of the house, arrange “or the
canvass of the votes cast for governor and lieutenant governor at the general eiection
held on November 2, 2010, and that a joint session of the senate and house e held in
the hall of the house of representatives at 10:00 a.m., on Thursday, Januaty 13, 2011,
for the purpose of counting the votes, receiving the report, and hearing the declaration
of the results of the canvass; and, be it further

RESOLVED, That the senate and house of representatives sit in joint session at
11:00 a.m. on Tuesday, January 18, 2011, for the inauguratior¢f the governor-clect
and lieutenant governor-elect of Texas as determined by the canvass of the votes; and,
be it further

RESOLVED, That a joint committee, composed of five members of the senate
appointed by the lieutenant governor and five members ‘af the house of representatives
appointed by the speaker of the house, make arrangements for the joint session and
oath-taking ceremony on January 18, 2011; and, bz it turther

RESOLVED, That the Department of Publi& Safety of the State of Texas be, and
is hereby, instructed to close all vehicle entrances to the Capitol grounds on Tuesday,
January 18, 2011, except for those vehicles 2pproved by the inaugural committee as
necessary for use in connection with the ceremony and the program following.

OGDEN
SCR 3 was read.

On motion of Senator Ogden, the resolution was considered immediately and
was adopted by a viva voce vote

All Members are deeméato have voted "Yea" on the adoption of the resolution.
BENEDICTION

His Eminence, DPaniel Cardinal DiNardo, Archdiocese of Galveston-Houston,
offered the benediction as follows:

Almighty and compassionate Lord, You have revealed Your glory to all
nations aiid have care for all. We humbly thank You for this land, our state,
a land rich'in resources but above all rich in its many people. May we be a
people. mindful of Your love, justice, and kindness. Save us from violence,
diseord, and confusion, from pride and arrogance, and from every evil way.
God of wisdom and justice, through You authority is rightly administered,
laws are enacted, and judgment is decreed. Let the light of Your divine
wisdom direct the deliberations of this Legislature and shine forth in all its
proceedings and laws framed for our rule and governance. May this Senate
seek to preserve the common good and continue to bring us the blessings of
liberty and equality. Assist with Your spirit of counsel and fortitude the
Licutenant Governor, the State Senators, that their administration be
conducted in right judgment and be eminently useful to the citizens of this
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AN ACT
relating to public school accountability, iIncluding assessment,
and curriculum requirements; providing a csiminal penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. (a) Section 7.010/(c), Education Code, is amended
to read as follows:

(c) The electronic studetit records system must permit an
authorized state or distrdict official or an authorized
representative of an 1nstitution of Thigher education to
electronically transfer to and from an educational institution in
which the student is enrolled and retrieve student transcripts,

including information concerning a student's:

(1) ~¢cdurse or grade completion;

(2)~ teachers of record;

(3) assessment instrument results;

(4) 1zreceipt of special education services, including

placement in a special education program and the individualized
education program developed; and
(5) personal graduation plan as described by Section

28.0212 or 28.02121, as applicable.

(b) This section applies beginning with the 2014-2015
school year.
SECTION 2. (a) Section 7.062(e), Education Code, is amended

to read as follows:
EXHIBIT
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(e) The rules must:
(1) limit the amount of assistance provided through a
grant to not more than:
(A) for a construction project, $200 per square
foot of the science laboratory to be constructed; or
(B) for a renovation nroject, $100 per square
foot of the science laboratory to be renovated;
(2) 7require a school district to demonstrate, as a
condition of eligibility for a grant, that the existing district
science laboratories are insufficient in number to comply with the

curriculum requirements impesed for the distinguished level of

achievement under the foundation [xecommended—andadvaneed] high

school program [p¥xegxams] under Section 28.025 [28-0254k=1311}];

and
(3) provide for ranking school districts that apply

for grants on the basis of wealth per student and giving priority in
the award of .grants to districts with low wealth per student.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 3. Subchapter €, Chapter 7, Education Code, is
amended by adding Section 7.064 to read as follows:

Sec. 7.064. CAREER AND TECHNOLOGY CONSORTIUM. (a) The

commissioner shall investigate available options for the state to

join a consortium of states for the purpose of developing sequences

of academically rigorous career and technology courses in career

areas that are high-demand, high-wage career areas in this state.

(b) The curricula for the courses must include the
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appropriate essential knowledge and skills adopted under

Subchapter A, Chapter 28.

(¢) If the commissioner determines (that Joining a

consortium of states for this purpose would be-beneficial for the

educational and career success of students in the state, the

commissioner may join the consortium on behialf of the state.

SECTION 4. (a) Section 12.111(b), Education Code, 1is
amended to read as follows:

(b) A charter holder of ait_open-enrollment charter school
shall consider including in the school's charter a requirement that
the school develop and administer personal graduation plans under
Sections [Seetdien] 28.0212 and 28.02121.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 5. (a) Section 25.083, Education Code, is amended
to read as followss

Sec. 25.083. SCHOOL DAY INTERRUPTIONS. (a) The board of
trustees ofteach school district shall adopt and strictly enforce a
policy lamiting interruptions of classes during the school day for
nonacademic activities such as announcements and sales promotions.
At a minimum, the policy must limit announcements other than
emergency announcements to once during the school day.

(b) The board of trustees of each school district shall

adopt and strictly enforce a policy limiting the removal of

students from class for remedial tutoring or test preparation. A

district may not remove a student from a regularly scheduled class

for remedial tutoring or test preparation if, as a result of the
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removal, the student would miss more than 10 percent of the school

days on which the class is offered, unless the student's parent or

another person standing in parental relationto the student

provides to the district written consent for removal from class for

such purpose.

(b) This section applies beginning with the 2013-2014
school year.

SECTION 6. (a) The heading to Section 25.092, Education
Code, is amended to read as followss

Sec. 25.092. MINIMUM ATTHWNDANCE FOR CLASS CREDIT OR FINAL
GRADE .

(b) This section applies beginning with the 2013-2014
school year.

SECTION 7. (Al Sections 25.092(a), (a-1), (b), and (d),
Education Code, are amended to read as follows:

(a) Exceptias provided by this section, a student in any

grade level .from kindergarten through grade 12 may not be given

credit or _a final grade for a class unless the student is in

attendance for at least 90 percent of the days the class is offered.
fa-1) A student who is in attendance for at least 75 percent
but Iess than 90 percent of the days a class is offered may be given

credit or a final grade for the class if the student completes a

plan approved by the school's principal that provides for the
student to meet the instructional requirements of the class. A
student under the jurisdiction of a court in a criminal or juvenile

justice proceeding may not receive credit or a final grade under

this subsection without the consent of the judge presiding over the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 5

student's case.
(b) The board of trustees of each school district shall
appoint one or more attendance committees to hgar petitions for

class credit or a final grade by students who.are in attendance

fewer than the number of days required under Subsection (a) and have

not earned class credit or a final grade under Subsection (a-1).

Classroom teachers shall comprise a majority of the membership of

the committee. A committee may give class credit or a final grade

to a student because of extenuating circumstances. Each board of
trustees shall establish guidelines to determine what constitutes
extenuating circumstances and shall adopt policies establishing
alternative ways for students to make up work or regain credit or a
final grade lost because of absences. The alternative ways must
include at least one ¢ption that does not require a student to pay a
fee authorized under Section 11.158(a)(15). A certified public
school employee may not be assigned additional instructional duties
as a result of this section outside of the regular workday unless
the employee is compensated for the duties at a reasonable rate of
pay.

td) If a student is denied credit or a final grade for a

class by an attendance committee, the student may appeal the
decision to the board of trustees. The decision of the board may be
appealed by trial de novo to the district court of the county in
which the school district's central administrative office is
located.

(b) This section applies beginning with the 2013-2014

school year.
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SECTION 8. (a) Section 28.002, Education Code,. is amended
by amending Subsection (c) and adding Subsections (g-1), (g-2), and
(o) to read as follows:

(c) The State Board of Education,.~with the direct
participation of educators, parents, business and industry
representatives, and employers shall by rinle identify the essential
knowledge and skills of each subject(of the required curriculum
that all students should be able tg demonstrate and that will be
used in evaluating instructionaltmaterials under Chapter 31 and
addressed on the assessment instruments required under Subchapter
B, Chapter 39. As a condition of accreditation, the board shall
require each district to-provide instruction in the essential
knowledge and skills at appropriate grade levels and to make

available to ecach high school student in the district an Algebra ITI

coursc.

(g-1) A dastrict may also offer a course or other activity,

including an apprenticeship or training hours needed to obtain an

industry-recognized credential or certificate, that is approved by

the boaxd.of trustees for credit without obtaining State Board of

Education approval if:

(1) the district develops a program under which the

district partners with a public or private institution of higher

education and local business, labor, and community leaders to

develop and provide the courses; and

(2) the course or other activity allows students to

enter:

(A) a career or technology training program in
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the district's region of the state;

(B) an institution of higher education without
remediation;

(C) an apprenticeship training program; or

(D) an internship required as part of

accreditation toward an industry-recdegnized credential or

certificate for course credit.

(g-2) Each school district shall annually report to the

agency the names of the courses, programs, institutions of higher

education, and internships in which the district's students have

enrolled under Subsection (g=}). The agency shall make available

information provided under £i1is subsection to other districts.

(o) In approving <career and technology courses, the State

Board of Education must determine that at least 50 percent of the

approved courses ‘are cost-effective for a school district to

implement.
(b) This section applies beginning with the 2014-2015

school year:
SECTION 9. Subchapter A, Chapter 28, Education Code, is
amended by adding Section 28.00222 to read as follows:

Sec. 28.00222. INCREASE IN ADVANCED TECHNOLOGY AND

CAREER-RELATED COURSES. (a) Not later than September 1, 2014, the

State Board of Education shall ensure that at least six advanced

career and technology education or technology applications

courses, including courses in personal financial literacy

consistent with Section 28.0021 and in statistics, are approved to

satisfy a fourth credit in mathematics.
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(b) Not later than January 1, 2015, the commicsioner shall

review and report to the governor, the lieutenant governor, the

speaker of the house of representatives, and the mresiding officer

of each standing committee of the legislature with primary

responsibility over ©public primary and “secondary education

regarding the progress of increasing the number of courses approved

for the career and technology education or technology applications

curriculum. The commissioner shall include in the report a

detailed description of any new ¢ourses, including instructional

materials and required equipmerit, if any.

(c) This section expires September 1, 2015.

SECTION 10. (a) Section 28.014, Education Code, is amended
to read as follows:
Sec. 28.014. . C¢CLLEGE PREPARATORY COURSES. (a) Each school

district shall paxtner with at least one institution of higher

education to develop and provide [Fheecommissioner of educationand
the—commissisncr—ofhigher—education—shall-developandrecommendto
the-StatePRosrd—ofEducationforadoptionunder—Section28-002—the
essentit+ Kkpowltedge—and——skills—ef] courses in college preparatory
mathematics [—seience,—social—studiesy] and English language

arts. The courses must be designed:
(1) for students at the 12th grade level whose

performance on:

(A) [whodonetmeet college readinessstandaxds
er] an end-of-course assessment instrument required under Section

39.023(c) does not meet college readiness standards; or

(B) coursework, a college entrance examination,
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or an assessment instrument designated under Sectiprn. 51.3062(c)

indicates that the student is not ready to perform entry-level

college coursework; and

(2) to prepare students for success in entry-level
college courses.

(b) A course developed under this section must be provided:

(1) on the campus of tht high school offering the

coursec; or

(2) through distance*learning or as an online course

provided through an instituticn ¢f higher education with which the

school district partners as provided by Subsection (a).

(c) Appropriate faculty of each high school offering

courses under this section and appropriate faculty of each

institution of higher-education with which the school district

partners shall meet regularly as necessary to ensure that each

course is aligned with college recadiness expectations. The

commissioner. ol education, in coordination with the commissioner of

higher educetion, may adopt rules to administer this subsection.

(@) Each school district shall provide a notice to each

district student to whom Subsection (a) applies and the student's

parent or guardian regarding the benefits of enrolling in a course

undexr this section.

(e) A student who successfully completes an English

language arts [a] course developed under this section may use the

credit earned in the course toward satisfying the advanced English

language arts [appticoble—mathematics—or—secience] curriculum
requirement for the foundation [xecommended—or—advanced] high
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school program under Section 28.025(b-1) (1) [28=825].. A student

who successfully completes a mathematics course developed under

this section may use the credit earned in tire course toward

satisfying an advanced mathematics curriculum. requirement under

Section 28.025 after completion of the mathematics curriculum

requirements for the foundation high schoel program under Section

28.025(b-1)(2).

(f) A course provided under this section may be offered for

dual credit at the discretion*of the institution of higher

education with which a school district partners under this section.

(g) Each school digtrict, in consultation with each

institution of higher education with which the district partners,
shall develop or purchase [{e3—Fhe agencyr—in consuttation with
; o a . 1 . ; hall ;
e . e ] surse developed
under this cecticn to eonsure the rigor of the course. A school

14 . halls ] ) 1 of 54 . ]
Tming 4 1 of- . ]

10
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[fe—The State Boaxrd of——Jrducation—-shall —adopt]
instructional materials for a coursg developed under this section
consistent [imn—aeccoxrdance] with* Chapter 31. The instructional
materials must include techriclogy resources that enhance the
effectiveness of the course and draw on established best practices.

(h) [4£] To the ‘extent applicable, a district [&ke
commissiener] shall draw from curricula and instructional
materials developed, under Section [Seetdiens] 28.008 [and61-0763]
in developing a cocurse and related instructional materials under
this section. A - [Netlatexr thon September 1, 2030, the State Boaxd

£ ga or o121l ad 1] led 1 clille € 1
couvrse—devalopedunder—this——section—TheState Board—of Education
shall—aae—each] course developed under this section and the

related instructional materials shall be made available to students

[sehoeldistriets] not later than the 2014-2015 school year. [As

sectieonrnot—tater—thanthe2034=2015 school—yeaxr-] This subsection
expires September 1, 2015.

11
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(b) This section applies beginning with the 2013-2014
school year.

SECTION 11. Section 28.0211, Education Cogde, is amended by
amending Subsection (m) and adding Subsectipn. (m-1) to read as
follows:

(m) The commissioner shall certify,.not later than July 1 of
each school year or as soon as practirable thereafter, whether
sufficient funds have been appropriated statewide for the purposes

of this section and Section 28.0217. A determination by the

commissioner is final and mayv not be appealed. For purposes of

certification, the commissioner shall consider:

(1) the average cost per student per assessment

instrument administration;

(2) the number of students that require accelerated

instruction because the student failed to perform satisfactorily on

an assessment iQELtument;

(3)~ whether sufficient funds have been appropriated to

provide support to students in grades three through 12 identified

as being at risk of dropping out of school, as defined in Section

29.08i(d); and

(4) whether sufficient funds have been appropriated to

provide instructional materials that are aligned with the

assessment instruments undexr Sections 39.023(a) and (c).

(m-1) For purposes of certification under Subsection (m),

the commissioner may not consider Foundation School Program funds

except for compensatory education funds under Section

42.152. This section may be implemented only if the commissioner

12
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certifies that sufficient funds have been appropriated during a
school year for administering the accelerated instruction programs

specified under this section and Section 28.0217,/including teacher

training for that purpose.
SECTION 12. (a) The heading to Sectiun 28.0212, Education
Code, is amended to read as follows:

Sec. 28.0212. JUNIOR HIGH OR ) MIDDLE SCHOOL  PERSONAL

GRADUATION PLAN.

(b) This section appliest beginning with the 2014-2015
school year.

SECTION 13. (a) Sectiocns 28.0212(a) and (b), Education
Code, are amended to read as-follows:

(a) A principal«ef a junior high or middle school shall

designate a schoold{ [guidanese] counselor, teacher, or other
appropriate individual to develop and administer a personal
graduation plan-rIor each student enrolled in the [a&] junior high

r[+] middlels—exthigh] school who:

(1) does not perform satisfactorily on an assessment
instrument administered under Subchapter B, Chapter 39; or

(2) is not likely to receive a high school diploma
before the fifth school year following the student's enrollment in
grade level nine, as determined by the district.

(b) A personal graduation plan under this section must:

(1) identify educational goals for the student;
(2) include diagnostic information, appropriate
monitoring and intervention, and other evaluation strategies;

(3) include an intensive instruction program

13
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described by Section 28.0213;

(4) address participation of the student's parent or
guardian, including consideration of the parentls or guardian's
educational expectations for the student; and

(5) provide innovative methods to promote the
student's advancement, including flexible.scheduling, alternative
learning environments, on-line instruction, and other
interventions that are proven to acgcglerate the learning process
and have been scientifically validated to improve learning and
cognitive ability.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 14. (a) ‘Subchapter B, Chapter 28, Education Code,
is amended by adding Section 28.02121 to read as follows:

Sec. 28.02121. HIGH SCHOOL PERSONAL GRADUATION PLAN. (a)

The agency, in censultation with the Texas Workforce Commission and

the Texas Higher Education Coordinating Board, shall prepare and

make available to each school district in English and Spanish

information that explains the advantages of the distinguished level

of achievement described by Section 28.025(b-15) and each

endorsement described by Section 28.025(c-1). The information must

contain an explanation:

(1) concerning the benefits of choosing a high school

personal graduation plan that includes the distinguished level of

achievement under the foundation high school program and includes

one or more endorsements to enable the student to achieve a class

rank in the top 10 percent for students at the campus; and

14
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(2) that encourages parents, to the greatest extent

practicable, to have the student choose a high school personal

graduation plan described by Subdivision (1).

(b) A school district shall publisihi the information

provided to the district under Subsection (a) on the Internet

website of the district and ensure that the information is

available to students in grades nine and above and the parents or

legal guardians of those students cir’ the language in which the

parents or legal guardians are wost proficient. A district is

required to provide informatign under this subsection in the

language in which the parents or 1legal guardians are most

proficient only if at least-20 students in a grade level primarily

speak that language.

(c) A principal  of a high school shall designate a school

counselor or schoel administrator to review personal graduation

plan options witti each student entering grade nine together with

that student's - parent or guardian. The personal graduation plan

options zréviewed must include the distinguished level of

achievement described by Section 28.025(b-15) and the endorsements

describned by Section 28.025(c-1). Before the conclusion of the

schoul year, the student and the student's parent or guardian must

confirm and sign a personal graduation plan for the student.

(d) A personal graduation plan under Subsection (c) must

identify a course of study that:

(1) promotes:

(A) college and workforce readiness; and

(B) career placement and advancement; and

15
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(2) facilitates the student's transition from

secondary to postsecondary education.

(e) A school district may not prevent apstudent and the

student's parent or guardian from confirming a-personal graduation

plan that includes pursuit of a distinguished level of achievement

or an endorsement.

(f) A student may amend the student's personal graduation

plan after the initial confirmation gf the plan under this section.

If a student amends the student's personal graduation plan, the

school shall send written notice ,to the student's parents regarding

the change.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 15. Subchapter B, Chapter 28, Education Code, is
amended by adding Section 28.0217 to read as follows:

Sec. 28.0217. ACCELERATED INSTRUCTION FOR HIGH SCHOOL

STUDENTS. Eachtime a student fails to perform satisfactorily on an

assessment “instrument administered under Section 39.023(c), the

school district in which the student attends school shall provide

to the.student accelerated instruction in the applicable subject

area, using funds appropriated for accelerated instruction under

Section 28.0211. Accelerated instruction may require

participation of the student before or after normal school hours

and may include participation at times of the year outside normal

school operations.

SECTION 16. (a) Section 28.025, Education Code, is amended

by amending Subsections (a), (b), (b-1), (b-2), (b-3), (b-4),

16
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(b-5), (b-7), (b-9), (b-10), (b-11), and (e) and adding .Subsections
(b-12), (b-13), (b-14), (b-15), (b-16), (b-17), (b-18), (b-19),
(c=1), (c-2), (c=3), (c-4), (c-5), (e-1), (e-2), {8~3), (h), (h-1),
and (h-2) to read as follows:

(a) The State Board of Education by rule shall determine
curriculum requirements for the foundation [minimum, recommended,
and—adranced] high school program [pxesxams] that are consistent
with the required curriculum under Sgction 28.002. The [Subjeect+eo
Subsection—{b=1)—the] State Board.of Education shall designate the
specific courses in the foutidation curriculum under Section
28.002(a) (1) required under -lfexra student participatingin] the
foundation [minimum,——recommended,—or —advaneed] high school

program. Except as provided by this section [Subsectieon—{b=1)],
the State Board of Education may not designate a specific course or
a specific number. of credits in the enrichment curriculum as
requirements for. the [xrecommended] program.

(b) B2 _school district shall ensure that each student, on

entering ninth grade, indicates in writing an endorsement under

Subsectdon (c-1) that the student intends to earn. A district shall

permit.a student to choose, at any time, to earn an endorsement

othei” than the endorsement the student previously indicated. A

student may graduate under the foundation high school program

without earning an endorsement if, after the student's sophomore

car:

(1) the student and the student's parent or person

standing in parental relation to the student are advised by a school

counselor of the specific benefits of graduating from high school

17
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with one or more endorsements; and

(2) the student's parent or person standing in

parental relation to the student files with a/mschool counselor

written permission, on a form adopted by the 2gency, allowing the

student to graduate under the foundation high school program

without earning an endorsement [enrells—in the courses—necessary—+to
ofEducation—under—Subsection—{a)—Efrr—therecommended—-or—advanced
other—person—standing—in—parentxt—relation—to—thestudent,—and—-a

28 002 (Y (1), oy

[43>—has—failedtobepromotedto—thetenthgrade—one
ormore tomes as determined by the school district].
{b-1) The State Board of Education by rule shall require
that =

[ scept—as—provided by Subsection—{b=-23};] the

=Y
=

P
curriculum requirements for the foundation [xecommended—and
advaneced] high school program [pxegrams] under Subsection (a)
include a requirement that students successfully complete:

(1) [423>] four credits in English language arts [each

cct of the foundation o

R
A= rzacacy o

EMEELY| under Section

18
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28.002(a) (1) (A), including one credit in English I, aone credit in

English IT, one credit in English I1I, and one credit in an advanced

English course authorized under Subsection (b-2);

(2) three credits in mathematics under Section

28.002(a) (1) (B), including one credit in Algebra I, one credit in

geometry, and one credit in any advaniced mathematics course

authorized under Subsection (b-2);

(3) three credits _im, science under Section

28.002(a) (1)(C), including one crédit in biology, one credit in any

advanced science course authorized under Subsection (b-2), and one

credit in integrated physicgs-and chemistry or in an additional

advanced science course authdrized under Subsection (b-2);

(4) three credits in social studies under Section

28.002(a) (1) (D) [28+-0e24ar{+>], including one credit in United

States history, atileast one-half credit in government and at least

one-half credit-iw economics, and one credit in world geography or

world history |[+emeetthe social studiesreguirement];

(5) except as provided under Subsections (b-12),

(b-13) ,cand (b-14) [{B)—ferthe recommended high school program],

two credits in the same language in a language other than English

under” Section 28.002(a)(2) (A) [oréd+—Ffer—the advanced high seheoot

(6) five [4c0—Ffoxr—+h recommended—high —sechool

program,—six] elective credits [and,—feoxr the advanced high-school

19
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dinclude a reguirement that students successfuy 1y completes

[42)+] one credit in fine arts under Section

(8) [4B+] except as provided by Subsection (b-11), one

credit in physical education underiSection 28.002(a) (2)(C).
(b-2) 1In adopting rules under Subsection (b-1), the State
Board of Education shall previde for [adtdlew] a student to comply

with the curriculum requisements for an advanced English course

under Subsection (b-1)Y1) taken after successful completion of

English I, English «II, and English III, for an advanced [&]

mathematics course under Subsection (b-1)(2) [=1)3(1})] taken

after the succegsful completion of Algebra I and geometry, and for

after the cucceccf

R

any advanced “ledithe
concurrentlzwith Algebra IT ora] science course under Subsection
(b=-1) (3" T4b=13 (1) taken after the successful completion of biclogy
and chomistry and ecither after the successful completion of ox
conecurrentlywith physies] by successfully completing a course in

the appropriate content area that has been approved as an advanced

1 —completion—of —ox

course by board rule or that is offered as an advanced course for

credit without board approval as provided by Section 28.002(g-1)

20
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hoenct
o A=

He-

Afor not-morethon tweecourses]
(b-3) 1In adopting rules for purposes of Subsection (b-2) [+e
. ; " 1 . ; hed 1 ; .
4b=1{1{A)>], the State Board of Education must approve a variety

of advanced English, mathematics, and science courses that may be

taken [aftexr the completionof Algebrat - —and physies] to comply
with the foundation high school [recommended] program

requirements, provided that each approved course prepares students

to enter the workforce successfully or postsecondary education

without remediation.

(b-4) A school district may offer the curriculum described

in Subsections (b-1) (1) through (4) [Subseetieon{tb-3 {3 {A)] in an

applied manner. Courses-delivered in an applied manner must cover
the essential knowleage and skills, and the student shall be
administered the applicable end-of-course assessment instrument as
provided by Sectivns 39.023(c) and 39.025.

(b-5) « A~school district may offer a mathematics or science
course to be taken by a student after completion of Algebra II and
physicsi &

Subsectieon—{b=13{1){A)}]. A course approved under this subsection

must be endorsed by an institution of higher education as a course
for which the institution would award course credit or as a
prerequisite for a course for which the institution would award
course credit.

(b-7) The State Board of Education, in coordination with the
Texas Higher Education Coordinating Board, shall adopt rules to

ensure that a student may comply with the curriculum requirements
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under the foundation [minimum, recommended,—or advaneced] high
school program or for an endorsement under Subsection (c-1) [fex

1 b c 1 c g o lue ;
28-002(a) (1) and for languages other than Erglish uynder Section

28-002{a742)+A)+] by successfully completing appropriate courses in

the core curriculum of an institution of. higher education under

Section 61.822. Notwithstanding Subsectjion (b-15) or (c) of this

section, Section 39.025, or any other provision of this code and

notwithstanding any school distiict policy, a student who has

completed the core curriculum ¢T \an institution of higher education

under Section 61.822, as certdfied by the institution in accordance

with commissioner rule, is considered to have earned a

distinguished level of achievement under the foundation high school

program and is entitled to receive a high school diploma from the

appropriate high school as that high school is determined in

accordance with-cammissioner rule. A student who is considered to

have earned. & distinguished 1level of achievement under the

foundation high school program under this subsection may apply for

admissicrn. to an institution of higher education for the first

semester or other academic term after the semester or other

academic term in which the student completes the core curriculum.

(b-9) A school district, with the approval of the

commissioner, may allow [The ageney shall establich apilet program
attewing] a student [attending scheool in o county with o popultation
c ; {114 4 il ; 75 £ 4l

poputation—resides—in—a—singte—municipality] to satisfy the fine
arts credit required under Subsection (b-1)(7) [{b=43A3>] by
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participating in a community-based fine arts program-not provided

by the school district in which the student is enrolled. The fine

arts program must provide instruction in the essential knowledge

and skills identified for fine arts by the State.Board of Education

under Section 28.002(c). The fine arts programmay be provided on or

off a school campus and outside the regulAa:r school day. [Netdater
than-December—1,—2010—theagencyshalt-provideto-thelegislature—sa
15 1 1 e luds 1 c SNEE c
(b-10) A school distziict, with the approval of the
commissioner, may allow a student to comply with the curriculum
requirements for the physical education credit required under
Subsection (b-1)(8) [b=2+43>{B>] by participating in a private or
commercially sponsored-physical activity program provided on or off
a school campus and outside the regular school day.
(b-11) 1In adopting rules under Subsection (b-1), the State
Board of Education shall allow a student who 1is unable to
participate.in physical activity due to disability or illness to
substitite one credit in English language arts, mathematics,

science, or social studies, one credit in a course that is offered

for credit as provided by Section 28.002(g-1), or one academic

elective credit for the physical education credit required under
Subsection (b-1)(8) [H=B3(B3]. A credit allowed to be
substituted under this subsection may not also be used by the
student to satisfy a graduation requirement other than completion
of the physical education credit. The rules must provide that the

determination regarding a student's ability to participate in
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physical activity will be made by:

(1) 1if the student receives special education services
under Subchapter A, Chapter 29, the student's admission, review,
and dismissal committee;

(2) 1if the student does not receive special education
services under Subchapter A, Chapter 29, but is covered by Section
504, Rehabilitation Act of 1973 (29 1J.S.C. Section 794), the
committee established for the student under that Act; or

(3) if each of the committees described Dby
Subdivisions (1) and (2) is irnagplicable, a committee established
by the school district of-persons with appropriate knowledge
regarding the student.

(b-12) In adopting rules under Subsection (b-1), the State

Board of Education shall adopt criteria to allow a student to comply

with the curriculum requirements for the two credits in a language

other than English required under Subsection (b-1)(5) by

substituting two credits in computer programming languages.

(b-15)" In adopting rules under Subsection (b-1), the State

Board of ‘Education shall allow a student to substitute credit in

anothexr  appropriate course for the second credit in the same

language in a language other than English otherwise required by

Subsection (b-1)(5) if the student, in completing the first credit

required under Subsection (b-1)(5), demonstrates that the student

is unlikely to be able to complete the second credit. The board

rules must establish:

(1) the standards and, as applicable, the appropriate

school personnel for making a determination under this subsection;
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and

(2) appropriate substitute courses for purposes of

this subsection.

(b-14) In adopting rules under Subsectien (b-1), the State

Board of Education shall allow a student who, due to disability, is

unable to complete two courses in the same language in a language

other than English, as provided under, Subsection (b-1)(5), to

substitute for those credits two credits in English language arts,

mathematics, science, or social ttudies or two credits in career

and technology education, teghnology applications, or other

academic electives. A credit allowed to be substituted under this

subsection may not also ke used by the student to satisfy a

graduation credit requixement other than credit for completion of a

language other tharn {English. The rules must provide that the

determination regarding a student's ability to participate in

language-other-ttian-English courses will be made by:

(1)~ if the student receives special education services

under Subchapter A, Chapter 29, the student's admission, review,

and dismissal committee; or

(2) if the student does not receive special education

services under Subchapter A, Chapter 29, but is covered by Section

504, Rehabilitation Act of 1973 (29 U.S.C. Section 794), the

committee established for the student under that Act.

(b-15) A student may earn a distinguished level of

achievement under the foundation high school program by

successfully completing:

(1) four credits in mathematics, which must include
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(2) four credits in science, which must include the

courses described by Subsection (b-1)(3);

(3) the remaining curriculum _requirements under

Subsection (b-1); and

(4) the curriculum requirements for at least one

endorsement under Subsection (c-1).

(b-16) A student may satisfy an elective credit required

under Subsection (b-1)(6) with @ credit earned to satisfy the

additional curriculum requirements for the distinguished level of

achievement under the foundation high school program or an

endorsement under Subsectien (c-1). This subsection may apply to

more than one elective credit.

(b-17) The sState Board of Education shall adopt rules to

ensure that a student may comply with the curriculum requirements

under Subsection tb-1)(6) by successfully completing an advanced

career and technical course, including a course that may lead to an

industry-recognized credential or certificate or an associate

degree.

{b-18) 1In adopting rules under Subsection (b-1), the State

Board of Education shall allow a student to comply with the

curriculum requirements under Subsection (b-1) by successfully

completing a dual credit course.

(b-19) 1In adopting rules under Subsection (b-1), the State

Board of Education shall adopt criteria to allow a student to comply

with curriculum requirements for the world geography or world

history credit under Subsection (b-1)(4) by successfully
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completing a combined world history and world geography course

developed by the State Board of Education.

(c-1) A student may earn an endorsement/en the student's

diploma and transcript by successfully completing curriculum

requirements for that endorsement adopted by the State Board of

Education by rule. The State Board of ducation by rule shall

provide students with multiple <cdptions for earning each

endorsement, including, to the greatest extent possible, coherent

sequences of courses. The State*Board of Education by rule must

permit a student to enroll in courses under more than one

endorsement curriculum befexe the student's Jjunior vyear. An

endorsement under this subsection may be earned in any of the

following categories:

(1) scieace, technology, engineering, and mathematics

(STEM), which includes courses directly related to science,

including enviraenmmental science, technology, including computer

science, engineering, and advanced mathematics;

(2) Dbusiness and industry, which includes courses

directly wwrelated to database management, information technology,

commuiiications, accounting, finance, marketing, graphic design,

architecture, construction, welding, logistics, automotive

technology, agricultural science, and heating, ventilation, and

air conditioning;

(3) public services, which includes courses directly

related to health sciences and occupations, education and training,

law enforcement, and culinary arts and hospitality;

(4) arts and humanities, which includes <courses
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directly related to political science, world languages, cultural

studies, English literature, history, and fine arts; and

(5) multidisciplinary studies, whickrallows a student

(A) select courses from the curriculum of each

endorsement area described by Subdivisions. (1) through (4); and

(B) earn credits in a variety of advanced courses

from multiple content areas sufficient to complete the

distinguished level of achievemeni under the foundation high school

program.

(c-2) 1In adopting rules under Subsection (c-1), the State

Board of Education shall:

(1) require a student in order to earn any endorsement

to successfully complete:

(A) four credits in mathematics, which must

include:
(i) the courses described by Subsection
(ii) an additional advanced mathematics

course~authorized under Subsection (b-2) or an advanced career and

techiiology course designated by the State Board of Education;

(B) four credits in science, which must include:
(i) the courses described by Subsection
(b-1)(3); and
(ii) an additional advanced science course

authorized under Subsection (b-2) or an advanced career and

technology course designated by the State Board of Education; and
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(C) two elective credits in addition to the

elective credits required under Subsection (b-1) (6); and

(2) develop additional curriculum (requirements for

cach endorsement with the direct participation of educators and

business, labor, and industry representatives, and shall require

cach school district to report to the Aagency the categories of

endorsements under Subsection (c-1) for;which the district offers

all courses for curriculum requiremeints, as determined by board

rule.

(c-3) In adopting rules wunder Subsection (c-1), the State

Board of Education shall -adopt criteria to allow a student

participating in the arts and humanities endorsement under

Subsection (c-1)(4), with the written permission of the student's

parent or a person standing in parental relation to the student, to

comply with the cuiriculum requirements for science required under

Subsection (c-2).(i)(B)(ii) by substituting for an advanced course

requirement a course related to that endorsement.

(c-4)."Each school district must make available to high

school (students courses that allow a student to complete the

curriculum requirements for at least one endorsement under

Subsection (c-1). A school district that offers only one

endorsement curriculum must offer the multidisciplinary studies

endorsement curriculum.

(c=5) A student may earn a performance acknowledgment on the

student's diploma and transcript by satisfying the requirements for

that acknowledgment adopted by the State Board of Education by

rule. An acknowledgment under this subsection may be earned:
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(1) for outstanding performance:
(A) 1in a dual credit course;
(B) in bilingualism and biliterecy;
(C) on a college advanced.placement test or

international baccalaureate examination; or

(D) on the PSAT, the ACT-Plan, the SAT, or the

ACT; or

(2) for earning a nationally or internationally

recognized business or industry cextvification or license.

(e) Each school district shall 1zreport the academic

achievement record of students-who have completed the foundation [=&

miaimumr—recommended— o+ —advaneed] high school program on
transcript forms adopted by the State Board of Education. The
transcript forms adepted by the board must be designed to clearly
[eifferentiate—between—each—ef—the—high—school—programs—and]
identify whether 'a student received a diploma or a certificate of
coursework completion.

(e-=1)»"A school district shall clearly indicate a

distinggished level of achievement under the foundation high school

program as described by Subsection (b-15), an endorsement described

by Subsection (c-1), and a performance acknowledgment described by

Subsection (c-5) on the diploma and transcript of a student who

satisfies the applicable requirements. The State Board of

Education shall adopt rules as necessary to administer this

subsection.

(e-=2) At the end of each school year, each school district

shall report through the Public Education Information Management
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System (PEIMS) the number of district students who, during that

school year, were:

(1) enrolled in the foundation high school program;

(2) pursuing the distinguished Jlewvel of achievement

under the foundation high school program as provided by Subsection

(b-15); and

(3) enrolled in a program to earn an endorsement

described by Subsection (c-1).

(e-3) Information reported under Subsection (e-2) must be

disaggregated by all student \groups served by the district,

including categories of rase; ethnicity, sociceconomic status,

sex, and populations served-by special programs, including students

in special education prcgrams under Subchapter A, Chapter 29.

(h) The commigsioner by rule shall adopt a transition plan

to implement and administer the amendments made by H.B. No. 5, 83rd

Legislature, Regualar Session, 2013, replacing the minimum,

recommended,. aiid advanced high school programs with the foundation

high school. program beginning with the 2014-2015 school year.

Under the. transition plan, a student who entered the ninth grade

before.the 2014-2015 school year must be permitted to complete the

curriculum requirements required for high school graduation undex:

(1) the foundation high school program, if the student

chooses during the 2014-2015 school year to take courses under this

program;

(2) the minimum high school program, as that program

existed before the adoption of H.B. No. 5, 83rd Legislature,

Regular Session, 2013, if the student was participating in that
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program before the 2014-2015 school year;

(3) the recommended high school program, as that

program existed before the adoption of H.B No. 5, 83rd

Legislature, Regular Session, 2013, if the student was

participating in that program before the 2014=2015 school year; or

(4) the advanced high school program, as that program

existed before the adoption of H.B{ No. 5, 83rd Legislature,

Regular Session, 2013, if the student was participating in that

program before the 2014-2015 schocd year.

(h-1) This subsection ang Subsection (h) expire September

1, 2018.

(h-2) This subsection applies only to a student

participating in the minimum, recommended, or advanced high school

program who is completing the fourth year of high school during the

2013-2014 school year. The commissioner by rule shall permit a

student who does - not satisfy the curriculum requirements of the

high school. program in which the student is participating to

graduate if the student satisfies the curriculum requirements

establigfied for the foundation high school program under this

section as amended by H.B. No. 5, 83rd Legislature, Regular

Session, 2013, and any other requirement required for graduation.

This subsection expires September 1, 2015.

(b) Except as provided by Subsection (c) of this section,
this section applies beginning with the 2014-2015 school year.

(c¢) Section 28.025(h-2), Education Code, as added by this
section, applies during the 2013-2014 school year.

SECTION 17. (a) Section 28.0253(e), Education Code, 1is
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amended to read as follows:
(e) A student who receives a high school diploma through the

pilot program is considered to have earned a distinguished level of

achievement under [ecemplteted] the foundation. lxecemmernded] high

school program adopted under Section 28.025 [28-025{=s)]. The
student is not guaranteed admission to any institution of higher
education or to any academic program (at an institution of higher
education solely on the basis of having received the diploma

through the program. The student may apply for admission to an

institution of higher education for the first semester or other

academic term after the semegster or other academic term in which the

student earns a diploma threugh the pilot program.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 18. (a) Section 28.026, Education Code, is amended
to read as followss

Sec. 28.026. NOTICE OF REQUIREMENTS FOR AUTOMATIC COLLEGE

ADMISSION AMND FINANCIAL AID. (a) The board of trustees of a school

distric®% ~and the governing body of each open-enrollment charter

schooi~that provides a high school shall require each high school in

the district or provided by the charter school, as applicable, to

post appropriate signs 1in each counselor's office, in each
principal's office, and in each administrative building indicating
the substance of Section 51.803 regarding automatic college

admission and stating the curriculum requirements for financial aid

authorized under Title 3. To assist in the dissemination of that

[this] information, the [seheol] district or charter school shall:
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(1) require that each high school counselar and class
advisor be provided a detailed explanation of the substance of

Section 51.803 and the curriculum requirements {for financial aid

authorized under Title 3;

(2) provide each district or scliool student, at the
time the student first registers for one. ar more classes required
for high school graduation, with a written notification, including

a detailed explanation in plain language, of the substance of

Section 51.803, the curriculum *requirements for financial aid

authorized under Title 3, ard, the benefits of completing the

requirements for that automatic admission and financial aid;

(3) require that each high school counselor and senior
class advisor explain tc eligible students the substance of Section
51.803; and

(4) not later than the 14th day after the last day of
classes for the £all semester or an equivalent date in the case of a
school operated on a year-round system under Section 25.084,
provide each [eltigible] senior student eligible under Section
51.803 and each student enrolled in the junior year of high school
who has a grade point average in the top 10 percent of the student's
high“school class, and the student's parent or guardian, with a
written notification of the student's eligibility with a detailed
explanation in plain language of the substance of Section 51.803.

(b) The commissioner shall adopt forms, including specific

language, to use in providing notice under Subsections (a)(2) and
(4). In providing notice under Subsection (a)(2) or (4), a school

district or open-enrollment charter school shall wuse the
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appropriate form adopted by the commissioner. The-.notice to a
student and the student's parent or guardian under Subsections
(a) (2) and (4) [Subsectien—a3443)] must be on asingle form that
contains [mey—centain—one—or—more] signature- lines to indicate

receipt of notice by the student and [e¥] the student's parent or

guardian. The notice under Subsection (a){Z) must be signed by the

student's counselor in addition to being signed by the student and

the student's parent or guardian.

(b) This section appliest beginning with the 2014-2015
school year.

SECTION 19. (a) Seetions 28.027(a) and (b), Education
Code, are amended to read as-follows:

(a) In this sectdion, "applied STEM course" means an applied
science, technology, {engineering, or mathematics course offered as
part of a school ‘district's career and technology education or

technology applications curriculum.

(b) TheState Board of Education shall establish a process
under whichwzn applied STEM course may be reviewed and approved for
purposes ~of satisfying the mathematics and science curriculum

requirements for the foundation [recemmended] high school program

[+mposed] under Section 28.025 [28-0254b=1 13 {A3] through

substitution of the applied STEM course for a specific mathematics

or science course otherwise required wunder the foundation

[recommended] high school program [and—eceompleted during +the

35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

H{B. No. 5
tetion—-of o woncurrently
with Atgebyra—++-] The State Board of Education may only approve a
course to substitute for a science course taken after successful
completion of biology [erd—~chemistry—and-—after —successful

lets c 1 R ies] .
(b) This section applies beginning with the 2014-2015

mot v and Sftay ool o
He+t+ SHa—a Tt eF—St Sa—r—a- o

z Mo
Y P

school year.

SECTION 20. Section 29.081, Education Code, is amended by
adding Subsections (b-1), (b-2), and (b-3) and amending Subsection
(d) to read as follows:

(b-1) Each school district shall offer before the next

scheduled administration ef the assessment instrument, without

cost to the student, additional accelerated instruction to each

student in any subject in which the student failed to perform

satisfactorily on an end-of-course assessment instrument required

for graduation.

(b-2) . A-district that is required to provide accelerated

instruction. under Subsection (b-1) shall separately budget

sufficient funds, including funds under Section 42.152, for that

purpose. A district may not budget funds received under Section

42.152 for any other purpose until the district adopts a budget to

support additional accelerated instruction under Subsection (b-1).

(b-3) A district shall evaluate the effectiveness of

accelerated instruction programs under Subsection (b-1) and

annually hold a public hearing to consider the results.

(d) For purposes of this section, "student at risk of

dropping out of school" includes each student who is under 26 [2%]
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years of age and who:

(1) was not advanced from one grade level to the next
for one or more school years;

(2) if the student is in grade 7,.5%, 9, 10, 11, or 12,
did not maintain an average equivalent to 70 om a scale of 100 in two
or more subjects in the foundation curriciilum during a semester in
the preceding or current school year or ais not maintaining such an
average in two or more subjects in the foundation curriculum in the
current semester;

(3) did not perforim satisfactorily on an assessment
instrument administered to the: student under Subchapter B, Chapter
39, and who has not in “the previous or current school year
subsequently performed «on that instrument or another appropriate
instrument at a levellecqual to at least 110 percent of the level of
satisfactory performance on that instrument;

(4) ~if the student is in prekindergarten,
kindergarten, or grade 1, 2, or 3, did not perform satisfactorily on
a readiness.test or assessment instrument administered during the
currentischool year;

(5) 1s pregnant or is a parent;

(6) has been placed in an alternative education
program in accordance with Section 37.006 during the preceding or
current school year;

(7) has been expelled in accordance with Section
37.007 during the preceding or current school year;

(8) 1s currently on parole, probation, deferred

prosecution, or other conditional release;
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(9) was previously 7reported through."the Public
Education Information Management System (PEIMS) to have dropped out
of school;
(10) is a student of limited English proficiency, as
defined by Section 29.052;
(11) is in the custody or care of the Department of
Protective and Regulatory Services ©6r) has, during the current
school year, been referred to the department by a school official,
officer of the juvenile court, or ¥aw enforcement official;
(12) is homeless 2s defined by 42 U.S.C. Section
11302, and its subsequent amendments; or
(13) 1zresided in the preceding school year or resides
in the current school ycar in a residential placement facility in
the district, including a detention facility, substance abuse
treatment facility, emergency shelter, psychiatric hospital,
halfway house, ox foster group home.
SECTICN 21. (a) Section 29.096(e), Education Code, is
amended to_tead as follows:
(2~ The commissioner shall establish minimum standards for
a local collaborative agreement, including a requirement that the
agrecment must be signed by an authorized school district or
open-enrollment charter school officer and an authorized
representative of each of the other participating entities that is
a partner in the collaboration. The program must:
(1) limit participation in the program to students
authorized to participate by a parent or other person standing in

parental relationship;
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(2) have as a primary goal graduation fremihigh school
[vader at least the recommended high school program] ;
(3) provide for local businesses or gther employers to

offer paid employment or internship opportunities and advanced
career and vocational training;

(4) include an ©outreach _component and a lead
educational staff member to identify and involve eligible students
and public and private entities in pazticipating in the program;

(5) serve a population of students of which at least 50
percent are identified as stadents at risk of dropping out of
school, as described by Sectien 29.081(d);

(6) allocate mnet more than 15 percent of grant funds
and matching funds, 4z determined by the commissioner, to
administrative expences;

(7) include matching funds from any of the
participating entities; and

(8)~ include any other requirements as determined by
the council

(r) This section applies beginning with the 2014-2015
schooli year.

SECTION 22. Section 29.182(b), Education Code, is amended
to read as follows:

(b) The state plan must include procedures designed to
ensure that:

(1) all secondary and postsecondary students have the
opportunity to participate in career and technology education

programs;
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(2) the state complies with requixenments for
supplemental federal career and technology education funding;
[ard]
(3) career and technology education is established as
a part of the total education system of this state and constitutes
an option for student learning that provides a rigorous course of
study consistent with the required curfriculum under Section 28.002
and under which a student may receive specific education in a career
and technology program that:
(A) incorporates competencies leading to
academic and technical skill attainment;
(B) leads-to:
(i) an industry-recognized license,
credential, or certifiicate; ox
(ii) at the postsecondary level, an
associate or baccalaureate degree;
(C) 1includes opportunities for students to earn
college credit for coursework; and
(D) 1includes, as an integral part of the program,
participation by students and teachers in activities of career and
techitical student organizations supported by the agency and the
State Board of Education; and

(4) a school district provides, to the greatest extent

possible, to a student participating in a career and technology

education program opportunities to enroll in dual credit courses

designed to lead to a degree, license, or certification as part of

the program.
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SECTION 23. (a) Sections 29.190(a) and (¢, Education
Code, are amended to read as follows:
(a) A student is entitled to a subsidy under this section
if.
(1) the student:

(A) successfully compistes the career and
technology program of a school district in which the student
receives training and instruction for employment [din—a——current—oxr

. hichod ; hiche " hichockill .
determined under Subsectionfer]; or

(B) 1s enrelled in a special education program
under Subchapter A; and

(2) the stugdgent passes a certification examination to

qualify for a licensedoi certificate [fexrtheoccupationy—and
e ; ; Lmd ; 1 . .

appticatieon—inthform—time,—and mannerreguiredbythedistrict
for—thedistrictto——subsidizethe cost—ofanexaminationdescribed
by—Subdivisdion—{2)] .

(o)~ On approval by the commissioner, the agency shall pay
each ©school district an amount equal to the cost paid by the
distririct [exr—student] for the certification examination. To obtain
reimbursement for a subsidy paid under this section, a district
must :

(1) pay the fee for the examination [expaythe student
the—amount—ofthe feepaidbythestudentfortheexamination]; and

(2) submit to the commissioner a written application

on a form prescribed by the commissioner stating the amount of the
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fee paid under Subdivision (1) for the certification examination.

(b) This section applies beginning with the 2013-2014
school year.

SECTION 24. (a) Section 29.402(b), ~kBducation Code, is
amended to read as follows:

(b) A person who is under 26 yeavs of age is eligible to
enroll in a dropout recovery program under this subchapter if the
person:

(1) must complete not more than three course credits

to complete the curriculum/ requirements for the foundation

[mirdmum,—recommended,—or—xdwanced] high school program[+—sas
apprepriater] for high schoel graduation; or
(2) has failed to perform satisfactorily on an

end-of-course assessgment instrument administered under Section
39.023(c) or an assessment instrument administered under Section
39.023(c) as that«section existed before amendment by Chapter 1312
(S.B. 1031),.Acts of the 80th Legislature, Regular Session, 2007.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 25. (a) Section 29.904(d), Education Code, is
amended to read as follows:

(d) A plan developed under this section:

(1) must establish clear, achievable goals for
increasing the percentage of the school district's graduating
seniors, particularly the graduating seniors attending a high
school described by Subsection (a), who enroll in an institution of

higher education for the academic year following graduation;
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(2) must establish an accurate method -of measuring

progress toward the goals established under Subdivision (1) that

may include the percentage of district high schoodrstudents and the

percentage of students attending a district high school described
by Subsection (a) who:

(A) are enrolled in a cdurse for which a student
may earn college credit, such as (an advanced placement or
international baccalaureate coursesor a course offered through
concurrent enrollment in high s¢hicol and at an institution of
higher education;

(B) are enrolled in courses that meet the

curriculum requirements for-the distinguished level of achievement

under the foundation [+receommended—or—advanced] high school program

as determined under Section 28.025;

(€) have submitted a free application for federal
student aid (FAESA) ;

(D) are exempt under Section 51.3062(p) or (q)
from administration of an assessment instrument under Section
51.3062¢0r have performed successfully on an assessment instrument
undexr /Section 51.3062;

(E) graduate from high school;

(F) graduate from an institution of higher
education; and

(G) have taken college entrance examinations and
the average score of those students on the examinations;

(3) must cover a period of at least five years; and

(4) may be directed at district students at any level
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of primary or secondary education.
(b) This section applies beginning with the 2014-2015
school year.
SECTION 26. (a) Section 31.0211(c), .kKducation Code, 1is
amended to read as follows:
(c) Subject to Subsection (d), finds allotted under this
section may be used to:
(1) purchase:

(A) materials ornr the 1list adopted by the
commissioner, as provided by Section 31.0231;

(B) 1instruetdional materials, regardless of
whether the instructional materials are on the list adopted under
Section 31.024;

(C) < consumable instructional materials,
including workbooks;

(D) instructional materials for use in bilingual
education classes, as provided by Section 31.029;

(E) instructional materials for use in college

preparatory courses under Section 28.014, as provided by Section

31.0313

(F) supplemental instructional materials, as
provided by Section 31.035;

(G) [4&*+] state-developed open-source
instructional materials, as provided by Subchapter B-1;

(H) [463] instructional materials and

technological equipment under any continuing contracts of the

district in effect on September 1, 2011; and
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(I) [48] technological equipment .necessary to
support the use of materials included on the list adopted by the
commissioner under Section 31.0231 or any instruotional materials
purchased with an allotment under this section; and

(2) pay:

(A) for training educational personnel directly
involved in student learning in ( the appropriate use of
instructional materials and for  “providing for access to
technological equipment for instructional use; and

(B) the salaiy and other expenses of an employee
who provides technical suppoert for the use of technological
equipment directly involved-in student learning.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 27. « Subchapter B, Chapter 31, Education Code, is
amended by addingSection 31.0215 to read as follows:

Sec. 31.0215. INSTRUCTIONAL MATERIAL ALLOTMENT PURCHASES.

(a) The comnissioner shall, as early as practicable during each

fiscal (vear, notify each school district and open-enrollment

chartexr school of the estimated amount to which the district or

charter school will be entitled under Section 31.0211 during the

next fiscal year.

(b) The commissioner may allow a school district or

open—enrollment charter school to place an order for instructional

materials before the beginning of a fiscal year and to receive

instructional materials before payment. The commissioner shall

limit the cost of an order placed under this section to 80 percent
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of the estimated amount to which a school _district or

open—-enrollment charter school is estimated to be entitled as

provided by Subsection (a) and shall first credit)any balance in a

district or charter school instructional materials account to pay

for an order placed under this section.

(c) The commissioner shall make pAayments for orders placed

under this section as funds become available to the instructional

materials fund and shall prioritize payment of orders placed under

this section over reimbursement *of purchases made directly by a

school district or open-enrollnient charter school.

(d) The commissionex. ‘shall ensure that publishers of

instructional materials arec informed of any potential delay in

payment and that payment is subject to the availability of

appropriated funds., { A publisher may decline to accept an order

placed under this section.

(e) Chapter 2251, Government Code, does not apply to

purchases of.instructional materials under this section.

(f£) The commissioner may adopt rules to implement this

section
SECTION 28. (a) Subchapter B, Chapter 31, Education Code,
is amended by adding Section 31.031 to read as follows:

Sec. 31.031. COLLEGE PREPARATORY INSTRUCTIONAL MATERIALS.

(a) A school district may purchase with the district's

instructional materials allotment or otherwise acquire

instructional materials for use in college preparatory courses

undexr Section 28.014.

(b) The commissioner shall adopt 7rules regarding the
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purchase of instructional materials under this section.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 29. (a) The heading to Sectiern. 33.007, Education
Code, is amended to read as follows:

Sec. 33.007. COUNSELING REGARDING. POSTSECONDARY [HIGHER]

EDUCATION.

(b) This section takes effect beginning with the 2014-2015
school year.

SECTION 30. (a) Sectionis 33.007(a) and (b), Education
Code, are amended to read as follows:

(a) Each school couwnselor at an elementary, middle, or
junior high school, including an open-enrollment charter school
offering those grades, shall advise students and their parents or

guardians regarding the importance of postsecondary [highesx]

education, comrzework designed to prepare students for

postsecondary [highexr] education, and financial aid availability

and requireirents.

(h) During the first school year a student is enrolled in a
high school or at the high school level in an open-enrollment
charter school, and again during each [a—studentls seniox] year of a

student's enrollment in high school or at the high school level, a

school counselor shall provide information about postsecondary

[Bighex] education to the student and the student's parent or
guardian. The information must include information regarding:

(1) the importance of postsecondary [highex]

education;
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(2) the advantages of earning an endorsement and a

performance acknowledgment and completing the distinguished level

of achievement under the foundation [xecommended-or—adwvanced] high

school program [adepted] under Section 28.025 [#8-0254(ar];
(3) the disadvantages of taking courses to prepare for
a high school equivalency examination relative to the benefits of

taking courses leading to a high school(diploma;

(4) financial aid eligilkiTity;

(5) instruction on hew to apply for federal financial
aid;

(6) the center for financial aid information

established under Section 61.0776;

(7) the autematic admission of certain students to
general academic teaching institutions as provided by Section
51.803;

(8) ~the eligibility and academic performance
requirements for the TEXAS Grant as provided by Subchapter M,
Chapter 56:%and

(9) the availability of programs in the district under
which/a student may earn college credit, including advanced
placement programs, dual credit programs, joint high school and
college credit programs, and international baccalaureate programs.

(b) This section applies beginning with the 2014-2015

school year.

SECTION 31. (a) Section 39.023, Education Code, is amended
by amending Subsections (a-2), (b), (c¢), (c-3), (e), and (h) and
adding Subsections (b-1), (e-1), (e-2), and (e-3) to read as
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follows:

(a-2) Except as required by federal law, a [A] student is

not required to be assessed in a subject otherwige assessed at the
student's grade level under Subsection (a) if the student:

(1) 1is enrolled in a course in the subject intended for
students above the student's grade level and will be administered
an assessment instrument adopted or deyveloped under Subsection (a)
that aligns with the curriculum for the course in which the student
is enrolled; or

(2) 1s enrolled ina course in the subject for which
the student will receive high-school academic credit and will be
administered an end-of-course assessment instrument adopted under
Subsection (c) for the course.

(b) The agency shall develop or adopt appropriate
criterion-referenced alternative assessment instruments to be
administered to-each student in a special education program under
Subchapter A, Chapter 29, for whom an assessment instrument adopted
undexr Subsection (a), even with allowable accommodations, would not
provide¢ an appropriate measure of student achievement, as
deterniined by the student's admission, review, and dismissal

committee, including assessment instruments approved by the

commissioner that measure growth. The assessment instruments

developed or adopted wunder this subsection, including the

assessment instruments approved by the commissioner, must, to the

extent allowed under federal law, provide a district with options

for the assessment of students under this subsection.

(b-1) The agency, in conjunction with appropriate
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interested persons, shall redevelop assessment instruments adopted

or developed under Subsection (b) for administration to

significantly cognitively disabled students in amanner consistent

with federal law. An assessment instrument under this subsection

may not require a teacher to prepare tasks or materials for a

student who will be administered such ai. assessment instrument.

Assessment instruments adopted or devéloped under this subsection

shall be administered not later than thée 2014-2015 school year.

(c)

The agency shall alsct adopt end-of-course assessment

[AMgebxra T1

English ITI,

instruments for secondary-level courses in Algebra I,
geometryr] [ehemistry—physicsy]
[Ergtish I +—werld geographay—wortdhisteryr]
The Algebra I:\[,—Aitgebra—ti,—and—geometry] end-of-course

assessment instrument {imstxruments] must be administered with the

biology, English I,
and United States
history.

aid of technology: The English I and English II end-of-course

assessment instxuments must ecach assess essential knowledge and

skills in bhoth reading and writing in the same assessment

instrument erid must provide a single score. A school district shall

comply with State Board of Education rules regarding administration

of thg-assessment instruments listed in this subsection [and-shall
2 dan o Baollosz +h ot Yool rac o ot dant o Borformon~ n o
sdopt—a—potieyr—that yeguires o student's performan B—ah
nd—nf 1o Soocncomant Incotviimant £ o o oo 1ictod EIESNE S N P
ad=c£ wrse—assesoment—instrument—for—a y¥rse—isted—dn—this
crhon~d 3 Ao 1 wha ok + ot dant 1o nrall 2| + S oot faor 15
Ssuboection—in—which—the——student—dcs—enrolled—+& wat—E
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subseguent—administratieon or adminictrotions—eof +the ascsessment
instrument todetermine the student'sfinal grade for the ecourse].
If a student is in a special education program under Subchapter A,
Chapter 29, the student's admission, review, and dismissal
committee shall determine whether any allowable modification is
necessary in administering to the student an assessment instrument
required under this subsection. The State Board of Education shall
administer the assessment instrumerits. The State Board of
Education shall adopt a schedule for the administration of
end-of-course assessment ingtruments that complies with the
requirements of Subsection (g=3).

(c=3) 1In adopting & schedule for the administration of
assessment instruments: ander this section, the State Board of
Education shall requites:

(1) assessment instruments administered under
Subsection (a) to<be administered on a schedule so that the first
assessment instrument is administered at least two weeks later than
the date on'which the first assessment instrument was administered
under Subsection (a) during the 2006-2007 school year; and

(2) the spring administration of end-of-course
assessment instruments under Subsection (c) to occur in each school
district not earlier than the first full week in May, except that
the spring administration of the end-of-course assessment
instruments in English I and[+] English II[+—andEagiishIFE] must
be permitted to occur at an earlier date.

(e) Under rules adopted by the State Board of Education,

every third year, the agency shall release the questions and answer
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keys to each assessment instrument administered undeir Subsection
(a), (b), (c), (d), or (1), excluding any assessment instrument
administered to a student for the purpose (af retaking the
assessment instrument, after the last time.“the instrument is
administered for that school year. To ensure a valid bank of
questions for use each year, the agency is not required to release a
question that is being field-tested and was not used to compute the
student's score on the instrument. [The agency shall also release,
under board rule, each question that is no longer being
field-tested and that was not/used to compute a student's score.

During the 2014-2015 and 2015-2016 school years, the agency shall

release the questions and answer keys to assessment instruments as

described by this subsection each year.

(e-1) Under ,ruies adopted by the commissioner, for the

2012-2013 school vyear, the agency each year shall release the

questions and . &@nswer keys to ecach assessment instrument

administered utider Subsection (a), (c¢), (d), or (1), excluding any

assessment instrument administered to a student for the purpose of

retaking “the assessment instrument, after the last time the

instrument is administered for that school year. This subsection

expiies December 31, 2013.

(e=2) Under rules adopted by the commissioner, for the

2013-2014 school vyear, the agency each year shall release the

questions and answer keys to each assessment instrument

administered under Subsection (b), (c), or (1), excluding any

assessment instrument administered to a student for the purpose of

retaking the assessment instrument and any assessment instrument
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covering a subject or course for which the questions and.answer keys

for the 2012-2013 assessment instrument covering that subject or

course were released, after the last time tli= instrument is

administered for the 2013-2014 school year. This.subsection expires

December 31, 2014.

(e-3) Under rules adopted by thée. commissioner, for the

2013-2014 school year, the agency each year shall release the

questions and answer keys to ceach assessment instrument

administered under Subsection (a)j (b), (c), (d), or (1) during the

2013-2014 school year after the last time any assessment instrument

is administered for the 2013-2014 school year. This subsection

expires December 31, 2014.

(h) The agency shall notify school districts and campuses of
the results of assessment instruments administered under this
section [at—the e3rliest possible date determined by the State
Board—efEducatioibut] not later than the 21st day after the date
the assessment instrument 1is administered [beginning—ef—the
subseguent—schoot—year]. The school district shall disclose to

each district teacher the results of assessment instruments

administered to students taught by the teacher in the subject for

the school year in which the assessment instrument is administered.

(b) This section applies beginning with the 2013-2014
school year.

SECTION 32. (a) Section 39.0232, Education Code, 1is
amended to read as follows:

Sec. 39.0232. USE OF END-OF-COURSE ASSESSMENT INSTRUMENT AS

PLACEMENT INSTRUMENT; CERTAIN USES PROHIBITED. (a) To the extent
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practicable, the agency shall ensure that any -~liigh school
end-of-course assessment instrument developed by the agency is
developed in such a manner that the assessment dnstrument may be
used to determine the appropriate placement of ,a-student in a course
of the same subject matter at an institution of higher education.

(b) A student's performance on an _and-of-course assessment

instrument may not be used:

(1) in determining the student's class ranking for any

purpose, including entitlement **¢ automatic college admission

under Section 51.803 or 51.804: c¢r

(2) as a sole ~criterion in the determination of

whether to admit the student to a general academic teaching

institution in this state.

(c) Subsectipn b)(2) does not prohibit a general academic

teaching institution from implementing an admission policy that

takes into cemnsideration a student's performance on an

end-of-course assessment instrument in addition to other criteria.

(d) In this section, "general academic teaching

institution'" has the meaning assigned by Section 61.003.

{b) This section applies beginning with the 2013-2014
schoul year.

SECTION 33. (a) Section 39.0233(a), Education Code, 1is
amended to read as follows:

(a) The agency, 1in coordination with the Texas Higher
Education Coordinating Board, shall adopt a series of questions to
be included in an end-of-course assessment instrument administered

under Section 39.023(c) to be used for purposes of Section 51.3062.
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The questions adopted under this subsection must be developed in a
manner consistent with any college readiness standards adopted
under Sections 39.233 [39-343] and 51.3062.

(b) This section applies beginning with the 2013-2014
school year.

SECTION 34. (a) Subchapter B, ChAapter 39, Education Code,
is amended by adding Section 39.0238 tolread as follows:

Sec. 39.0238. ADOPTION AND ADMINISTRATION OF POSTSECONDARY

READINESS ASSESSMENT INSTRUMENTZ. (a) In addition to other

assessment instruments adopted and developed under this

subchapter, the agency shall adopt or develop appropriate

postsecondary readiness assessment instruments for Algebra II and

English III that a schocl-district may administer at the district's

option.
(b) To the extent practicable, the agency shall ensure that

cach postsecondary readiness assessment instrument:

(1) assesses essential knowledge and skills and

growth;

(2) 1is developed in a manner that measures a student's

perfoimance under the college readiness standards established

undei Section 28.008; and

(3) 1is validated by national postsecondary education

experts for college readiness content and performance standards.

(c) In adopting a schedule for the administration of

postsecondary readiness assessment instruments under this section,

the State Board of Education shall require the annual

administration of the postsecondary readiness assessment
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instruments to occur not earlier than the second full we=2k in May.

(d) The agency shall adopt a policy requiring each school

district that elects to administer postsecondary readiness

assessment instruments under Subsection (a) to snnually:

(1) administer the applicable postsecondary readiness

assessment instrument to cach student enrolled in a course for

which a postsecondary readiness assessment instrument is adopted or

developed under Subsection (a), including applied Algebra II; and

(2) report the results of the postsecondary readiness

assessment instruments to the agency.

(e) The agency shall -annually deliver a report to the

governor, the lieutenant governor, the speaker of the house of

representatives, and <the presiding officers of the standing

committees of the, 6 degislature with Jjurisdiction over public

education. The repart must include a summary of student performance

on the preceding year's postsecondary readiness assessment

instruments.

(f£) The results of a postsecondary readiness assessment

instrument administered under this section may not be used by:

(1) the agency for accountability purposes for a

schoul campus or school district;

(2) a school district:
(A) for the purpose of teacher evaluations; or
(B) in determining a student's final course grade

or determining a student's class rank for the purpose of high school

graduation; or

(3) an institution of higher education:
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(A) for admission purposes; or

(B) to determine eligibility for a TEXAS grant.

(g) A school district may not administer an additional

benchmark assessment instrument solely for the purpose of preparing

for a postsecondary readiness assessment instrument administered

under this section. In this subsectior, "benchmark assessment

instrument" means a district-required assessment instrument

designed to prepare students for “a postsecondary readiness

assessment instrument administered under this section.

(h) The agency shall azcknowledge a school district that

elects to administer the postsecondary readiness assessment

instruments as provided by Subsection (a).

(b) This section applies beginning with the 2015-2016
school year.

SECTION 35. (a) Section 39.025, Education Code, is amended
by amending Subksections (a), (a-1), (b), and (b-2) and adding
Subsection (a-4) to read as follows:

(a) "The commissioner shall adopt rules requiring a student
participating in the recommended or advanced high school program to
be adniinistered each end-of-course assessment instrument listed in
Section 39.023(c) and requiring a student participating in the
minimum high school program to be administered an end-of-course
assessment instrument listed in Section 39.023(c) only for a course
in which the student is enrolled and for which an end-of-course
assessment instrument is administered. A student is required to
achieve [—dn—each—subject—in—the—foundation——curriculum—under
Sectien—28-002fe ) —a—cumulative—score—thatis—atleastegual—to
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th roduet of the number of and-gf-cguyce accecomentidinctyrumentce
th ¥ £ —the—number—of—eond=ocf grse—assessment

o

administered tothe student in that subjeet and] a scale score that

indicates satisfactory performance, as determined Dby the

commissioner under Section 39.0241(a), on -each end-of-course

assessment instrument listed under Section 39.023(c) that is

administered to the student as provided by this subsection. For

cach scale score required under this subsgction that is not based on

a 100-point scale scoring system, the¢ commissioner shall provide

for conversion, in accordance witl commissioner rule, of the scale

score to an equivalent score  based on a 100-point scale scoring

system. [A—student—mustachieve—a—minimum—score—as—determined—by
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assessment—iastrument—administered—to—the—student-] A student may
not receivewa high school diploma until the student has performed
satisfactorily on [+he] end-of-course assessment instruments in
the manner provided under this subsection. This subsection does
not require a student to demonstrate readiness to enroll in an
institution of higher education.

(a-1) A student enrolled in a college preparatory course

undexr Section 28.014 who satisfies the Texas Success Initiative

(TSI) college readiness benchmarks prescribed by the Texas Higher

Education Coordinating Board under Section 51.3062(f) on an

assessment instrument designated by the Texas Higher Education
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Coordinating Board under Section 51.3062(c) administexed at the end

of the college preparatory course satisfies the requirements

concerning an end-of-course assessment in an equivalent course as

prescribed by Subsection (a). The commissiorner [by—xule] shall

determine a method by which a student's satistactory performance on
an advanced placement test, an international baccalaureate

examination, an SAT Subject Test, (the SAT, the ACT, or any

nationally recognized norm-referericed [anothex] assessment

instrument used by institutions ofifiigher education to award course
credit based on satisfactory peiformance on the [determined by the
commi-ssioner—to—be—at—least-—as—rigorous—as—an—end=of=course]
assessment instrument shall’ [adeptedunder Seection 39023 (e} may]
be used to satisfy [as—e—factexr in determining whether the student

satisfies] the requirewents concerning an end-of-course assessment

instrument in an equivalent course as prescribed by [e£] Subsection

(a) [—3nctuvdinc——the—cumulative—score—reguirement—of—that
subsection] . The commissioner shall [by—xule—may] determine a

method by wiiich a student's satisfactory performance on the PSAT [a
Prelimiraxy Scholastic Assesement Test [(PSAT) acceccoment] or the
ACT-Pien shall [a—preliminary —PAmerican—College—Test—{(ACT)

assessment—may] be used to satisfy [as—afactor in determining
whether the student satisfies] the requirements concerning an

end-of-course assessment instrument in an equivalent course as

prescribed by [e£] Subsection (a). A student who fails to perform

satisfactorily on a test or other assessment instrument authorized

under this subsection, other than the PSAT or the ACT-Plan, may

retake that test or other assessment instrument for purposes of
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this subsection or may take the appropriate end-of-course

assessment instrument. A  student who fails to perform

satisfactorily on the PSAT or the ACT-Plan).must take the

appropriate end-of-course assessment instrument. The commissioner

shall adopt rules as necessary for the administration of this

subsection.

(a-4) The admission, review, &nd dismissal committee of a

student in a special education program under Subchapter A, Chapter

29, shall determine whether, to réceive a high school diploma, the

student 1is required to achieve satisfactory performance on

end-of-course assessment instruments.

(b) Each time an -end-of-course assessment instrument

adopted under Section 39.023(c) is administered, a student who

failed to achieve a {sdndimum] score requirement under Subsection

(a) may [shadt] retake the assessment instrument. [Astudent who

end=6=tourse—assessment—instrument—foranyreason-] A student is
not required to retake a course as a condition of retaking an
end-of-course assessment instrument.

(b-2) If a school district determines that a student, on
completion of grade 11, is unlikely to achieve the [eumutative]

score requirement under Subsection (a) [xeguirements] for one or

more end-of-course assessment instruments administered to the

student as provided [subjects—prescxribed] by Subsection (a) for
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receiving a high school diploma, the district shall require the
student to enroll in a corresponding content-area college
preparatory <course for which an end-of-course assessment
instrument has been adopted, if available. A student who enrolls in
a college preparatory course described by this subsection shall be
administered an end-of-course assessment instrument for the
course, with the end-of-course assessment instrument scored on a
scale as determined by the commissionel [mret—to—exceed20percent—of

1 lotd . na  od ;
determined under Subsection {2+ . A student may use the student's
score on the end-of-course assessment instrument for the college
preparatory course towards satisfying the [ewmulatise] score
requirement [¥eguixements| prescribed by Subsection (a).

(b) This section applies beginning with the 2013-2014
school year.

SECTION 34. (a) Effective September 1, 2014, Section
39.025(a), Education Code, is amended to read as follows:

(a) "The commissioner shall adopt rules requiring a student

[participating] in the foundation [xecommended—osr—advanced] high

school~ program under Section 28.025 to be administered each

end-uvf-course assessment instrument listed in Section 39.023(c)

administered]. A student is required to achieve[,—n—each-—subiect
Mm@ﬂ-}% ! ! ! 3
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cumptative score that s at least equal to the product of the number

£ nd=gf—ccoi1rc =
= e = = =

student—in—that—subject—and] a scale score).that indicates

satisfactory performance, as determined by the.commissioner under

oo omant 1ot riamant o adminitctara~d + £
SRS RS I T ot EHtC TS (= 221 o 3 = oS S T A= et

Section 39.0241(a), on each end-of-course 4dssessment instrument

listed under Section 39.023(c). For each scale score required

under this subsection that is not based on a 100-point scale scoring

system, the commissioner shall (pirovide for conversion, in

accordance with commissioner 7rule, of the scale score to an

equivalent score based on a 1UQ-point scale scoring system. [&

student must achieve o minimum score as determined by the

assessment—iastrument—administered—to—the—student-] A student may
not receivewa high school diploma until the student has performed
satisfactorily on [+he] end-of-course assessment instruments in
the manner provided under this subsection. This subsection does
not require a student to demonstrate readiness to enroll in an
institution of higher education.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 37. (a) Subchapter B, Chapter 39, Education Code,
is amended by adding Section 39.0263 to read as follows:

Sec. 39.0263. ADMINISTRATION OF DISTRICT-REQUIRED
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BENCHMARK ASSESSMENT INSTRUMENTS TO PREPARE STUDENTS FOR

STATE-ADMINISTERED ASSESSMENT INSTRUMENTS. (a) In this section,

"benchmark assessment instrument" means a «istrict-required

assessment instrument designed to prepars. students for a

corresponding state-administered assessment instrument.

(b) Except as provided by Subsecticn (c), a school district

may not administer to any student] more than two benchmark

assessment instruments to prepare the’student for a corresponding

state-administered assessment instrument.

(c) The prohibition prescribed by this section does not

apply to the administration-cf a college preparation assessment

instrument, including the 2SAT, the ACT-Plan, the SAT, or the ACT,

an advanced placement ~ test, an international baccalaurecate

examination, or an dadependent classroom examination designed or

adopted and administered by a classroom teacher.

(d) A parecuit of or person standing in parental relation to a

student who .has special needs, as determined in accordance with

commissionex rule, may request administration to the student of

additional benchmark assessment instruments.

{b) This section applies beginning with the 2013-2014
schoul year.

SECTION 38. (a) Section 39.027, Education Code, is amended
by adding Subsection (a-2) to read as follows:

(a=2) Unless a student is enrolled in a school in the United

States for a period of at least 60 consecutive days during a year,

the student may not be considered to be enrolled in a school in the

United States for that year for the purpose of determining a number
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of years under Subsection (a) (1), (2), or (3).

(b) This section applies beginning with the 2013-2014
school year.

SECTION 39. Section 39.0301, Education . Code, is amended by
adding Subsection (a-1) to read as follows:

(a-1) In establishing procedures under Subsection (a) (1)

for the administration of assessment instruments, the commissioner

shall ensure that the procedures ~“are designed to minimize

disruptions to school operations and the classroom environment. In

implementing the procedures established under Subsection (a) (1)

for the administration of assessment instruments, a school district

shall minimize disruptions-to school operations and the classroom

environment.
SECTION 40. Subchapter B, Chapter 39, Education Code, is
amended by adding Section 39.038 to read as follows:

Sec. 39.025. RESTRICTION ON APPOINTMENTS TO ADVISORY

COMMITTEES. The commissioner may not appoint a person to a

committee ‘ar panel that advises the commissioner or agency

regarding. state accountability systems under this title or the

conteyit or administration of an assessment instrument if the person

is retained or employed by an assessment instrument vendor.

SECTION 41. (a) Subchapter B, Chapter 39, Education Code,
is amended by adding Section 39.039 to read as follows:

Sec. 39.039. PROHIBITION ON POLITICAL CONTRIBUTION OR

ACTIVITY BY CERTAIN CONTRACTORS. (a) A person who is an agent of an

entity that has been contracted to develop or implement assessment

instruments required under Section 39.023 commits an offense if the
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person makes or authorizes a political contribution. to or takes

part in, directly or indirectly, the campaign of any person seeking

election to or serving on the State Board of Education.

(b) A person who is an agent of an entity that has been

contracted to develop or implement assessment instruments required

under Section 39.023 commits an offense if the person serves as a

member of a formal or informal adviscry committee established by

the commissioner, agency staff, or the State Board of Education to

advise the commissioner, agency* staff, or the State Board of

Education regarding policies o implementation of the requirements

of this subchapter.

(c) An offense under-this section is a Class B misdemeanor.

(b) This sectioniapplies September 1, 2013.

SECTION 42. (4)Y Section 39.053, Education Code, is amended
by amending Subsections (c¢) and (g-1) and adding Subsections (c-1)
and (c-2) to read &s follows:

(c) Indicators of student achievement adopted under this
section must include:

(1) the results of assessment instruments required
underSéctions 39.023(a), (c), and (1), including the results of
assessment instruments required for graduation retaken by a
student, aggregated across grade levels by subject area, including:

(A) for the performance standard determined by

the commissioner under Section 39.0241(a):
(1) the percentage of students who
performed satisfactorily on the assessment instruments, aggregated

across grade levels by subject area; and
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(ii) for students who did -~iot perform
satisfactorily, the percentage of students who met the standard for
annual improvement, as determined by the agenwy under Section
39.034, on the assessment instruments, aggregated across grade
levels by subject area; and

(B) for the college . readiness performance
standard as determined under Section 39.0241:

(1) the percentage of students who
performed satisfactorily on the agsessment instruments, aggregated
across grade levels by subject areca; and

(ii) £for students who did not perform
satisfactorily, the percenvage of students who met the standard for
annual improvement, as ‘determined by the agency under Section
39.034, on the assessment instruments, aggregated across grade
levels by subject area;

(2) ~Gropout rates, including dropout rates and
district completion rates for grade levels 9 through 12, computed
in accordance with standards and definitions adopted by the
National “Center for Education Statistics of the United States
Department of Education; [and]

(3) high school graduation rates, computed in
accordance with standards and definitions adopted in compliance
with the No Child Left Behind Act of 2001 (20 U.S.C. Section 6301 et
seq.);

(4) the percentage of students who successfully

completed the curriculum requirements for the distinguished level

of achievement under the foundation high school program;
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(5) the percentage of students who .successfully

completed the curriculum requirements for an endorsement under

Section 28.025(c-1); and

(6) at least three additional indicators of student

achievement to evaluate district and campus performance, which must

include either:

(A) the percentage 0f)students who satisfy the

Texas Success Initiative (TSI) rollege readiness benchmarks

prescribed by the Texas Higher Education Coordinating Board under

Section 51.3062(f) on an assessment instrument in reading,

writing, or mathematics designated by the Texas Higher Education

Coordinating Board under Seetion 51.3062(c); or

(B) the number of students who earn:

¢i) at least 12 hours of postsecondary

credit required for the foundation high school program under

Section 28.025 ox *o earn an endorsement under Section 28.025(c-1);

(ii) at least 30 hours of postsecondary

credit reduired for the foundation high school program under

Sectiontz2.025 or to earn an endorsement undexr Section 28.025(c-1);

(iii) an associate's degree; or
(iv) an industry certification.
(c-1) An indicator adopted under Subsection (c) that would

measure improvements in student achievement cannot negatively

affect the commissioner's review of a school district or campus if

that district or campus is already achieving at the highest level

for that indicator.

(c=2) The commissioner by rule shall determine a method by
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which a student's performance may be included in defermining the

performance rating of a school district or campus under Section

39.054 if, before the student graduates, the student:

(1) satisfies the Texas Success. Initiative (TSI)

college readiness benchmarks prescribed by the Texas Higher

Education Coordinating Board under Section 51.3062(f) on an

assessment instrument designated by (the Texas Higher Education

Coordinating Board under Section 51.3062(c); or

(2) performs satisfactorily on an assessment
instrument under Section 39.023(c), notwithstanding Subsection
@),

(g-1) In computing-“dropout and completion rates under

Subsection (c¢)(2), the commissioner shall exclude:

(1) studerncs who are ordered by a court to attend a
high school equivalency certificate program but who have not yet
earned a high school equivalency certificate;

(2)~ students who were previously reported to the state

as dropouts, including a student who is reported as a dropout,

reenrolls, and drops out again, regardless of the number of times of

reenrolliment and dropping out;

(3) students in attendance who are not in membership
for purposes of average daily attendance;

(4) students whose initial enrollment in a school in
the United States in grades 7 through 12 was as unschooled refugees
or asylees as defined by Section 39.027(a-1);

(5) students who are in the district exclusively as a

function of having been detained at a county detention facility but

68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

HB. No. 5
are otherwise not students of the district in which the . facility is
located; and

(6) students who are incarcerated iin.state jails and
federal penitentiaries as adults and as persons.certified to stand
trial as adults.

(b) This section applies beginning with the 2013-2014
school year.

SECTION 43. (a) Section 38.053(f), Education Code, is
amended to read as follows:

(f) Annually, the commissioner shall define the state
standard for the current schecl year for each student achievement
indicator described by Subsection (c) and shall project the state
standards for each indicator for the following two school years.
The commissioner shall-“periodically raise the state standards for
the student achievement indicator described by Subsection
(c)(1)(B) (i) foxr accreditation as necessary to reach the goals of
achieving, by not later than the 2019-2020 school year:

(1) student performance in this state, disaggregated
by race;. ethnicity, and socioeconomic status, that ranks nationally

in thetop 10 states in terms of college readiness; and

(2) student performance, [ineluding the percentage of

programy] with no significant achievement gaps by race, ethnicity,

and socioeconomic status.
(b) This section applies beginning with the 2014-2015
school year.

SECTION 44. (a) Section 39.054(a), Education Code, 1is
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amended to read as follows:
(a) The commissioner shall adopt rules to evaluate school
district and campus performance and[—net—dater-than-Auvgust—8——of
each—year,] assign each district [and—eampus] aperformance rating

of A, B, C, D, or F. In adopting rules under this subsection, the

commissioner shall determine the criteiia for each designated

letter performance rating. A district(performance rating of A, B,

or C [+hat] reflects acceptable qperformance and a district

performance rating of D or F: reflects [e¥] unacceptable

performance. The commissioner ‘shall also assign each campus a

performance rating of exemplary, recognized, acceptable, or

unacceptable. A campus ' performance rating of exemplary,

recognized, or acceptable reflects acceptable performance, and a

campus performance ,racing of unacceptable reflects unacceptable

performance. A district may not receive a performance rating of A

if the district-includes any campus with a performance rating of

unacceptable. Not later than August 8 of each year, the performance

rating of each district and campus shall be made publicly available

as provided by rules adopted under this subsection. If a district

or cawmpus received a performance rating that reflected [ef]

unacceptable performance for the preceding school year, the
commissioner shall notify the district of a subsequent such
designation on or before June 15.

(b) This section applies beginning with the 2016-2017
school year.

SECTION 45. (a) Section 39.054(b), Education Code, 1is

amended to read as follows:
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(b) In evaluating performance, the commissioner shall
evaluate against state standards and consider the performance of
each campus in a school district and each open-enrollment charter
school on the basis of the campus's or school's.performance on the

student achievement indicators adopted under Jection 39.053, other

than, to the dgreatest extent possible, the student achievement

indicator adopted under Section 39.053(ci (1) [39+-053{s)].

(b) This section applies bheginning with the 2013-2014
school year.

SECTION 46. (a) Subchapter C, Chapter 39, Education Code,
is amended by adding Section 29.0545 to read as follows:

Sec. 39.0545. SCHOGL'DISTRICT EVALUATION OF PERFORMANCE IN

COMMUNITY AND STUDENT ERGAGEMENT; COMPLIANCE. (a) Each school

district shall evaluate the district's performance and the

performance of each campus in the district in community and student

engagement and incompliance as provided by this section and assign

the district and each campus a performance rating of exemplary,

recognized, acceptable, or unacceptable for both overall

performernce and each individual evaluation factor listed under

Subsection (b). Not later than August 8 of each year, the district

shall report each performance rating to the agency and make the

performance ratings publicly available as provided by commissioner

rule.

(b) For purposes of assigning the performance ratings under

Subsection (a), a school district must evaluate:

(1) the following programs or specific categories of

performance at each campus:
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(A) fine arts;

(B) wellness and physical education;

(C) community and parental involwvement, such as:
(i) opportunities for _-parents to assist

students in preparing for assessments under Settion 39.023;

(ii) tutoring piograms that support

students taking assessments under Section 39.023; and

(iii) opportunities for students to

participate in community service projects;

(D) the 21st " Century Workforce Development

program;
(E) the second language acquisition program;
(F) thedigital learning environment;
(G), { dropout prevention strategies; and
(H) educational programs for gifted and talented
students; and
(2)~ the 7record of the district and each campus

regarding “compliance with statutory reporting and policy

requirements.

f{¢) A school district shall use criteria developed by a

local committee to evaluate:

(1) the performance of the district's campus programs

and categories of performance under Subsection (b)(1); and

(2) the 1record of the district and each campus

regarding compliance under Subsection (b) (2).

(b) This section applies beginning with the 2013-2014

school year.
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SECTION 47. Section 39.056, Education Code, is amended by
adding Subsection (f) to read as follows:

(f) A district which takes action witiy. regard to the

recommendations provided by the investigators. as prescribed by

Subsection (e) shall make a reasonable effoit to seek assistance

from a third party in developing an action nlan to improve district

performance using improvement techniques)that are goal oriented and

research based.

SECTION 48. (a) Section* 39.057(a), Education Code, is
amended to read as follows:

(a) The commissioner shall authorize special accreditation
investigations to be conducted:

(1) when excessive numbers of absences of students
eligible to be tegted on state assessment instruments are
determined;

(2) ~when excessive numbers of allowable exemptions
from the required state assessment instruments are determined;

(3) 1in response to complaints submitted to the agency
with respect to alleged violations of civil rights or other
requiiements imposed on the state by federal law or court order;

(4) 1in response to established compliance reviews of
the district's financial accounting practices and state and federal
program requirements;

(5) when extraordinary numbers of student placements
in disciplinary alternative education programs, other than
placements under Sections 37.006 and 37.007, are determined;

(6) 1in response to an allegation involving a conflict
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between members of the board of trustees or between the board and
the district administration if it appears that _the conflict
involves a violation of a role or duty of the board members or the
administration clearly defined by this code;

(7) when excessive numbers of “students in special
education programs under Subchapter A, Chapter 29, are assessed
through assessment instruments developed or adopted under Section
39.023(b);

(8) 1in response to *an allegation regarding or an
analysis using a statistical miethod result indicating a possible
violation of an assessment instrument security ©procedure
established under Section-39.0301, including for the purpose of
investigating or auditing a school district under that section;

(9) when!{ & significant pattern of decreased academic
performance has developed as a result of the promotion in the
preceding two sc¢hool years of students who did not perform
satisfactorily“as determined by the commissioner under Section
39.0241(a) "on assessment instruments administered under Section
39.023(ayy (c), oxr (1);

(10) [when—-excessive numbers of ctudents graduyate
a**éei E**e Hti%*iﬂtaﬂt ¥*ig¥* Se%*ee} piegiaﬂh

[4323] when excessive numbers of students eligible to

enroll fail to complete an Algebra II course or any other advanced

course as determined by the commissioner [as—distinguishing between

(11) [432>] when resource allocation practices as
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evaluated under Section 39.0821 indicate a petential for
significant improvement in resource allocation;

(12) when a disproportionate number/of students of a

particular demographic group is graduating.with a particular

endorsement under Section 28.025(c-1);

(13) when an excessive number of students is

graduating with a particular endprsement under Section

28.025(c-1); or

(14) [4335-] as the cemmissioner otherwise determines
necessary.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 49. (a) «Section 39.082, Education Code, is amended
by amending Subsectiniis (a) and (b) and adding Subsections (d),
(e), (£), (g), (), (h-1), and (i) to read as follows:

(a) The ,commissioner shall, in consultation with the
comptroller, develop and implement separate financial
accountability rating systems for school districts and
open—en#ollment charter schools in this state that:

(1) distinguish among school districts and
distinguish among open-enrollment charter schools, as applicable,
based on levels of financial performance; [and]

(2) 1include procedures to:

(A) provide additional transparency to public
education finance; and
(B) enable the commissioner and school district

and open-enrollment charter school administrators to provide
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meaningful financial oversight and improvement; and

(3) include processes for anticipating the future

financial solvency of each school district and.open—-enrollment

charter school, including analysis of district. and school revenues

and expenditures for preceding school years.

(b) The system must include uniform indicators adopted by
[he] commissioner rule by which (te measure the financial

management performance and future financial solvency of a district

or open-enrollment charter school. In adopting indicators under

this subsection, the commissioner shall assign a point value to

each indicator to be used in-a scoring matrix developed by the

commissioner. Any reference'to a teacher in an indicator adopted by

the commissioner under this subsection means a classroom teacher.

(d) The commissioner shall evaluate indicators adopted

under Subsection (k) at least once every three years.

(e) Undex.~the financial accountability rating system

developed under this section, each school district or

open—-enrollment charter school, as applicable, shall be assigned a

financigl. accountability rating. In adopting rules under this

section, the commissioner, in consultation with the comptroller,

shall determine the criteria for each designated performance

rating.

(f) A district or open-enrollment charter school shall

receive the lowest rating under the system if the district or school

fails to achieve a satisfactory rating on:

(1) an indicator adopted under Subsection (b) relating

to financial management or solvency that the commissioner
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determines to be critical; or

(2) a category of indicators that suggest trends

leading to financial distress as determined by the)commissioner.

(g) Before assigning a final rating under the system, the

commissioner shall assign each district or open—-enrollment charter

school a preliminary rating. A district or school may submit

additional information to the commigsioner relating to any

indicator on which performance was coiisidered unsatisfactory. The

commissioner shall consider any ¢dditional information submitted

by a district or school before \assigning a final rating. If the

commissioner determines that ‘the additional information negates

the concern raised by the’ indicator on which performance was

considered unsatisfactcocry, the commissioner may not penalize the

district or school onithe basis of the indicator.

(h) The commissioner shall adopt rules for the

implementation of this section.

(h-1) . Tlie commissioner shall adopt initial rules necessary

to implement the changes to this section made by the 83rd

Legislature, Regular Session, 2013, not later than March 1, 2015.

This subsection expires April 1, 2015.

(i) Not later than August 8 of each year, the financial

accountability rating of each school district and open-enrollment

charter school under the financial accountability rating system

developed under this section shall be made publicly available as

provided by rules adopted under this section.

(b) This section applies beginning with the 2014-2015

school year.
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SECTION 50. (a) Section 39.0823, Educatien Code, 1is

amended by amending Subsection (a) and adding Subsection (d) to
read as follows:

(a) If the commissioner, based on the indicators adopted

under Section 39.082 or other relevant infurmation, projects a

[review process—under Section 390822 dndicates o projected]

deficit for a school district or open-gnrollment charter school

general fund within the following thiee school years, the agency

[eistxrict] shall provide the district or school [agemey] interim

financial reports, including pigojected revenues and expenditures

[supplemented by staff and student count data, as needed], to
evaluate the [édstxiet's] current budget status of the district or

school.

(d) The agency may require a district or open-enrollment

charter school to submit additional information needed to produce a

financial report under Subsection (a). If a district or school

fails to provide information requested under this subsection or if

the commissioner determines that the information submitted by a

distric% wr school is unreliable, the commissioner may order the

district or school to acquire professional services as provided by

Section 39.109.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 51. (a) Subchapter D, Chapter 39, Education Code,
is amended by adding Section 39.0824 to read as follows:

Sec. 39.0824. CORRECTIVE ACTION PLAN. (a) A school

district or open-enrollment charter school assigned the lowest
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rating under Section 39.082 shall submit to the cenmissioner a

corrective action plan to address the financial weaknesses of the

district or school. A corrective action plan must identify the

specific areas of financial weaknesses, ~such as financial

weaknesses in transportation, curriculum, or teacher development,

and include strategies for improvement.

(b) The commissioner may impose appropriate sanctions under

Subchapter E against a district or school failing to submit or

implement a corrective action planirequired under Subsection (a).

(b) This section applies beginning with the 2014-2015
school year.

SECTION 52. (a) Section 39.083(b), Education Code, is
amended to read as follows:

(b) The annual financial management report must include:

(1) a+ description of the district's financial
management perfiormance based on a comparison, provided by the
agency, of the district's performance on the indicators adopted
under Sectierr 39.082(b) to:

(A) state-established standards; and

(B) the district's previous performance on the

indicators; and

[£35] any descriptive information required by the
commissioner.
(b) This section applies beginning with the 2014-2015

school year.
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SECTION 53. (a) Section 39.201(a), Educatisn Code, 1is
amended to read as follows:

(a) Not later than August 8 of each year, the commissioner

shall award distinction designations for outgsvanding performance

as provided by [wnmdexr] this subchapter. A distinction designation

awarded to a district or campus under this subchapter shall be

referenced directly in connection with the performance rating

assigned to the district or campus and made publicly available

together with the performance ratings as provided by rules adopted

undexr Section 39.054(a).

(b) This section applies beginning with the 2013-2014
school year.

SECTION 54. (a) «Section 39.202, Education Code, is amended
to read as follows:

Sec. 39.202.. ACADEMIC [EXCELLENCE] DISTINCTION DESIGNATION
FOR DISTRICTS AND CAMPUSES. The commissioner by rule shall

establish [axecognized and exemplary yating for awarding digtyricts
and—campuses | an academic distinction designation for districts and

campuses for outstanding performance in attainment of
postsecondary readiness [uwhder—this—subchaptex]. The [In
estabtishing—the —recognized—and —exemplary —ratings,——the]

commissioner shall adopt criteria for the designation under this

section [¥atinmgs], including:
(1) percentages of students who:
(A) performed satisfactorily, as determined
under the college readiness performance standard under Section

39.0241, on assessment instruments required under Section
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39.023(a), (b), (c), or (1), aggregated across grades levels by
subject area; or
(B) met the standard for annual. improvement, as
determined by the agency under Section 39.£834, on assessment
instruments required under Section 39.023(aj, (b), (c), or (1),
aggregated across grade levels by subjecu area, for students who
did not perform satisfactorily as desciibed by Paragraph (A);

(2) percentages of:

(A) students who earned a nationally or

internationally recognized business or industry certification or

license;

(B) students who completed a coherent sequence of

career and technical courses;

(C), & students who completed a dual credit course

or an articulated postsecondary course provided for local credit;

(D) students who achieved applicable College

Readiness Renchmarks or the equivalent on the Preliminary

Scholastic ‘Assessment Test (PSAT), the Scholastic Assessment Test

(SAT), thre American College Test (ACT), or the ACT-Plan assessment

program; and

(E) students who received a score on either an

advanced placement test or an international baccalaureate

examination to be awarded college credit; and

(3) [+2>] other factors for determining sufficient
student attainment of postsecondary readiness.
(b) This section applies beginning with the 2013-2014

school year.
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SECTION 55. (a) Section 39.203, Education Code, is amended

to read as follows:
Sec. 39.203. CAMPUS DISTINCTION DESIGNATIONS. (a) The
commissioner shall award a campus a distinction designation for

outstanding performance in improvement in student achievement if

the campus is ranked in the top 25 percent .of campuses in the state
in annual improvement in student achievement as determined under
Section 39.034.

(b) In addition to the disvinction designation described by
Subsection (a), the commissioner, shall award a campus a distinction

designation for outstanding: performance in closing student

achievement differentials if the campus demonstrates an ability to

significantly diminishyor eliminate performance differentials
between student subpcpulations and is ranked in the top 25 percent
of campuses in this state under the performance criteria described
by this subsectiown. The commissioner shall adopt rules related to
the distinctdoir designation under this subsection to ensure that a
campus does. not artificially diminish or eliminate performance
differentials through inhibiting the achievement of the highest
achieving student subpopulation.

(¢) In addition to the distinction designations described
by Subsections (a) and (b), a campus that satisfies the criteria
developed under Section 39.204 shall be awarded a distinction

designation by the commissioner for outstanding performance in [fex

1 o1l . 1 o1l . L £4 . c
performances

[£3] academic achievement in English language arts,
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mathematics, science, or social studies|[+
(42— £in

o .
=57

[43) phusical education;
[H4—21stCenturyWorkforce Develebnentprogrami—and
[{5)>——second languageacquisitionprogram] .

(d) In addition to the distinction designations otherwise

=Y
=

described by this section, the commissioner may award a distinction

designation for outstanding performance in advanced middle or

junior high school student achievement to a campus with a

significant number of studeritss below grade nine who perform
satisfactorily on an end-of-course assessment instrument
administered under Section 39.023(c).
(b) This section applies beginning with the 2013-2014
school year.
SECTION 56. (a) Section 39.235(b), Education Code, 1is
amended to read as follows:
(b) Befure awarding a grant wunder this section, the
commissionex may require a campus or school district to:
(1) obtain local matching funds; or
(2) meet other conditions, including developing a

persvnal graduation plan under Section 28.0212 or 28.02121, as

applicable, for each student enrolled at the campus or in a district
middle, junior high, or high school.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 57. (a) Section 39.301(c), Education Code, is

amended to read as follows:
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(c) Indicators for reporting purposes must incltde:

(1) the percentage of graduating students who meet the
course requirements established by State Board of Education rule
for:

(A) the foundation [ Farrermom | high school
program;
(B) [+] the distingaished level of achievement

under the foundation [xeecemmended] higll school program; [+] and

(C) each endorsement described by Section

28.025(c-1) [the—advancedhighSoihoetprogram];
(2) the resulte - of the SAT, ACT, articulated

postsecondary degree programs described by Section 61.852, and
certified workforce training programs described by Chapter 311,
Labor Code;

(3) for students who have failed to perform
satisfactorily, ~¢nder each performance standard under Section
39.0241, on. an assessment instrument required wunder Section
39.023(a) ox (c), the performance of those students on subsequent
assessment instruments required under those sections, aggregated
by grade level and subject area;

(4) for each campus, the number of students,

disaggregated by major student subpopulations, that [agxree—wundex

S oot
=2 A=

4
=+

n—28-025{b}+o] take courses under the foundation [minimum]

high school program and take additional courses to earn an

endorsement under Section 28.025(c-1), disaggregated by type of

endorsement;

(5) the percentage of students, aggregated by grade
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level, provided accelerated instruction under Section28.0211(c),
the results of assessment instruments administered under that
section, the percentage of students promoted through the grade
placement committee process under Section 28.0211, the subject of
the assessment instrument on which each student failed to perform
satisfactorily wunder each performance standard under Section
39.0241, and the performance of thoselstudents in the school year
following that promotion on the assessment instruments required
under Section 39.023;

(6) the percentage, of students of limited English
proficiency exempted from the administration of an assessment
instrument under Sections 32.027(a) (1) and (2);

(7) the percentage of students in a special education
program under Subchapter A, Chapter 29, assessed through assessment
instruments developed or adopted under Section 39.023(b);

(8) ~the percentage of students who satisfy the college
readiness measure;

(9) the measure of progress toward dual language
proficiency under Section 39.034(b), for students of limited
English proficiency, as defined by Section 29.052;

(10) the percentage of students who are not
educationally disadvantaged;

(11) the percentage of students who enroll and begin
instruction at an institution of higher education in the school
yvear following high school graduation; and

(12) the percentage of students who successfully

complete the first year of instruction at an institution of higher
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education without needing a developmental education ceourse.
(b) This section applies beginning with the 2014-2015
school year.
SECTION 58. Subchapter J, Chapter 39, Education Code, is
amended by adding Section 39.309 to read as follows:

Sec. 39.309. TEXAS SCHOOL ACCOUNTABILITY DASHBOARD. (a)

The agency shall develop and maintain &n Internet website, separate

from the agency's Internet website, to'be known as the Texas School

o

Accountability Dashboard for the ‘public to access school district

and campus accountability infoxmation.

(b) The commissioner~shall adopt, for use on the Texas

School Accountability Dashuegard, a performance index in each of the

following areas:

(1) studénc achievement;
(2) student progress;
(3) ~c¢losing performance gaps; and
(4)~ postsecondary readiness.
(c) ‘The Texas School Accountability Dashboard developed

under Subsection (a) must include:

(1) performance information for each school district

and campus in areas specified by Subsection (b) and must allow for

comparison between districts and campuses in each of the areas;

(2) a comparison of the number of students enrolled in

each school district, including:

(A) the percentage of students of limited English

proficiency, as defined by Section 29.052;

(B) the percentage of students who are unschooled
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asylees or refugees, as defined by Section 39.027(a-1)+

(C) the percentage of students who are

educationally disadvantaged; and

(D) the percentage of students with

disabilities;
(3) a comparison of performance information for each
district and campus disaggregated ( by race, ethnicity, and
populations served by special programs, including special

education, bilingual education, and special language programs; and

(4) a comparison ¢fperformance information by subject

area.

SECTION 59. (a) Section 39.332(b), Education Code, is
amended by amending Subdivision (23) and adding Subdivision (24) to
read as follows:

(23) The report must contain an evaluation of the

availability of -endorsements under Section 28.025(c-1), including

the following 1nformation for each school district:

(A) the endorsements under Section 28.025(c-1)

for which the district offers all courses for curriculum

requiiements as determined by board rule; and

(B) the district's economic, geographic, and

demographic information, as determined by the commissioner.

(24) The report must contain any additional
information considered important by the commissioner or the State
Board of Education.

(b) This section applies beginning with the 2014-2015

school year.
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SECTION 60. (a) Subchapter L, Chapter 39, Education Code,
is amended by adding Section 39.363 to read as follows:

Sec. 39.363. NOTICE ON AGENCY WEBSITE. Not later than

October 1 of each year, the agency shall -make the following

information available to the public on thie agency's Internet

website:

(1) the letter performante; rating assigned to each

school district and campus wunder,~ Section 39.054 and each

distinction designation awarded *to a school district or campus

under Subchapter G;

(2) the performance rating assigned to a school

district and each campus dn the district by the district under

Section 39.0545; and

(3) the financial accountability rating assigned to

cach school district and open-enrollment charter school under

Section 39.082.

(b) This section applies beginning with the 2013-2014
school year:

[Prie bill does not contain a SECTION 61.]

SECTION 62. (a) Section 51.3062(g-1), Education Code, is

amended to read as follows:

(g-1) A student who has [ecempleted a recommended or advaneced

demonstrated the performance standard for college readiness as

provided by Section 28.008 [389+024] on the postsecondary readiness

assessment instruments adopted under Section 39.0238 for Algebra II

and English I11 [end=ecf=course—assessment—instruments] 1is exempt
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from the requirements of this section with respect to those content
areas. The commissioner of higher education by zrule shall
establish the period for which an exemption undey.this subsection
is valid.

(b) This section applies beginning with the 2015-2016
school year.

SECTION 63. (a) Section 51.3062, Education Code, is amended
by adding Subsection (g-2) to read asfollows:

(g-2) A student who successfully completes a college

preparatory course under SecCiion 28.014 is exempt from the

requirements of this section with respect to the content area of the

course. The commissionex” of higher education by rule shall

establish the period for.which an exemption under this subsection

is valid. The exemption applies only at the institution of higher

education that partners with the school district in which the

student is enrolled to provide the course, except that the

commissioner. by rule may determine the manner in which the

exemption may be applied to institutions of higher education other

than the partnering institution.

{b) This section applies beginning with the 2013-2014
schoul year.

SECTION 64. (a) Section 51.803, Education Code, is amended
by amending Subsections (a), (b), and (d) and adding Subsection (m)
to read as follows:

(a) Subject to Subsection (a-1), each general academic
teaching institution shall admit an applicant for admission to the

institution as an undergraduate student if the applicant graduated
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with a grade point average in the top 10 percent of +the student's
high school graduating class in one of the two  school years
preceding the academic year for which the applicaut is applying for
admission and:

(1) the applicant graduated from a public or private
high school in this state accredited by.a generally recognized
accrediting organization or from a lich school operated by the
United States Department of Defense;

(2) the applicant:

(A) successfially completed:
(i) &t a public high school, the curriculum
requirements establishea under Section 28.025 for the

distinguished level of achievement under the foundation

[recommendedor—adivanced] high school program; or
(ii) at a high school to which Section
28.025 does not-~apply, a curriculum that is equivalent in content

and rigor to +the distinguished level of achievement under the

foundation [+ecommended oxr—advanced] high school program; or
(B) satisfied ACT's College Readiness Benchmarks
on the ACT assessment applicable to the applicant or earned on the
SAT assessment a score of at least 1,500 out of 2,400 or the
equivalent; and
(3) 1if the applicant graduated from a high school
operated by the United States Department of Defense, the applicant
is a Texas resident under Section 54.052 or is entitled to pay
tuition fees at the rate provided for Texas residents under Section

54.241(d) [54-058(d}] for the term or semester to which admitted.
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(b) An applicant who does not satisfy the' curriculum
requirements prescribed by Subsection (a)(2)(A) (i) or (ii) 1is
considered to have satisfied those requirements. if the student

completed the portion of the distinguished level of achievement

under the foundation high school program [xecommended—or—advanced]

curriculum or of the curriculum equivalent.in content and rigor, as
applicable, that was available to thée student but was unable to
complete the remainder of the curriculum solely because courses
necessary to complete the remainder were unavailable to the student
at the appropriate times in the,student's high school career as a
result of course scheduling, lack of enrollment capacity, or
another cause not within the- student's control.

(d) For purposes,of Subsection (c)(2), a student's official
transcript or diploma wust, not later than the end of the student's
junior year, indicate:

(1) ~whether the student has satisfied or 1is on
schedule to satisfy the requirements of Subsection (a)(2)(A) (i) or
(ii), as applicable; or

(2) 1if Subsection (b) applies to the student, whether

the student has completed the portion of the distinguished level of

achievement under the foundation high school program [xecemmended

or—advaneed] curriculum or of the curriculum equivalent in content
and rigor, as applicable, that was available to the student.

(m) The Texas Higher Education Coordinating Board and the

commissioner of education shall jointly adopt rules to establish

eligibility requirements for admission under this section as to

curriculum requirements for high school graduation under
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Subsection (a)(2)(A) for students participating . under the

recommended or advanced high school program so that the admission

of those students is not affected by their participation in the

recommended or advanced high school program. This subsection

expires September 1, 2020.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 65. (a) Section 51.805, Education Code, is amended
by amending Subsection (a) and adding Subsection (g) to read as
follows:

(a) A graduating student who does not qualify for admission
under Section 51.803 or 51+304 may apply to any general academic
teaching institution if «the student:

(1) successfully completed [satisfies the
reguirements of]:

tA) at a public high school, the curriculum

requirements established under Section 28.025 for the foundation

high school'nrogram; or

(B) at a high school to which Section 28.025 does

not apply, a curriculum that is equivalent in content and rigor to

the foundation high school program [H—Seetion51-803{ar{23A)
¥— 51803 (b} +——ac5—applicabt £ th student ¥—Seetion

(2) satisfied ACT's College Readiness Benchmarks on

the ACT assessment applicable to the applicant or earned on the SAT

assessment a score of at least 1,500 out of 2,400 or the equivalent

[Sections 51.803 (e} (2} and 51.803(4)].
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(g) The Texas Higher Education Coordinating Bcard and the

commissioner of education shall jointly adopt rules to establish

eligibility requirements for admission under this section as to

curriculum requirements for high school. . graduation under

Subsection (a)(1l) for students participating in the minimum,

recommended, or advanced high school program so that the admission

requirements for those students undei this section are not more

stringent than the admission requirenients under this section for

students participating in the fouridation high school program. This

subsection expires September 1, 2020.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 66. (a) «3ection 51.807(b), Education Code, 1is
amended to read as follows:

(b) The Texas Higher Education Coordinating Board, after
consulting with +ite Texas Education Agency, by rule shall establish
standards for determining for purposes of this subchapter:

(1) whether a private high school is accredited by a
generally.recognized accrediting organization; and

(2) whether a person completed a high school
curriculum that 1s equivalent 1in content and rigor to the
curriculum requirements established under Section 28.025 for the
foundation [xeecommendedoradwaneed] high school program or the

distinguished level of achievement under the foundation high school

program.
(b) This section applies beginning with the 2014-2015

school year.
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SECTION 67. (a) Subchapter A, Chapter 56, Education Code,
is amended by adding Section 56.009 to read as follows:

Sec. 56.009. ELIGIBILITY BASED ON GRADUATION UNDER CERTAIN

HIGH SCHOOL PROGRAMS. To the extent that a person's eligibility to

participate in any program under this ~ chapter, including

Subchapters K, Q, and R, is contingent tn the person graduating

under the recommended or advanced high) school program, as those

programs existed before the adoption of H.B. No. 5, 83rd

Legislature, Regular Session, 2613, the Texas Higher Education

Coordinating Board and the commissioner of education shall jointly

adopt rules to modify, clarify, or otherwise establish for affected

programs appropriate eligibility requirements regarding high

school curriculum complevion.

(b) This section applies beginning with the 2014-2015
school year.
SECTION 62. (a) Section 56.3041, Education Code, 1is
amended to read as follows:
Sec. *56.3041. INITIAL ELIGIBILITY OF PERSON GRADUATING FROM
HIGH SCHCOL ON OR AFTER MAY 1, 2013, AND ENROLLING IN A GENERAL
ACADEMIC TEACHING INSTITUTION. (a) Notwithstanding Section
56.304(a), to be eligible initially for a TEXAS grant, a person
graduating from high school on or after May 1, 2013, and enrolling
in a general academic teaching institution must:
(1) be a resident of this state as determined by
coordinating board rules;
(2) meet the academic requirements prescribed by

Paragraph (A), (B), or (C) as follows:
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(A) Dbe a graduate of a public o¢xr. accredited

private high school in this state who completed the foundation

[recommended] high school program established undesxr Section 28.025

or its equivalent and have accomplished any.-two or more of the
following:

(1) [gxaduation woder the advanced high
sechoot—programestablishedunderSectistn 28-025——orits—eguivalenty]
successful completion of the c¢ourse requirements of the
international baccalaureate diplema program[+] or earning of the
equivalent of at least 12 semester credit hours of college credit in
high school through courses-described in Sections 28.009(a) (1),
(2), and (3);

(ii) satisfaction of the Texas Success
Initiative (TSI) college readiness benchmarks prescribed by the
coordinating board under Section 51.3062(f) on any assessment
instrument desigmated by the coordinating board under Section
51.3062(c) [ex—==es] or qualification for an exemption as described
by Section 51.3062(p), (q), or (g-1);

(iii) graduation in the top one-third of
the person's high school graduating class or graduation from high
schoul with a grade point average of at least 3.0 on a four-point
scale or the equivalent; or

(iv) completion for high school credit of
at least one advanced mathematics course following the successful

completion of an Algebra II course[,—as—permitted—by—Section
28-025(b=33,] or at least one advanced career and technical or

technology applications course[;—as—permitted—by—Section
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28-0254{b=23];

(B) have received an associate degree from a
public or private institution of higher educationg or

(C) 1if sufficient money is  available, meet the
eligibility criteria described by Section 56.304(a) (2) (A);

(3) meet financial need reguirements established by
the coordinating board;

(4) Dbe enrolled in @n” undergraduate degree or
certificate program at the generaltacademic teaching institution;

(5) except as provided under rules adopted under
Section 56.304(h), be enrolled-as:

(A) an entering undergraduate student for at
least three-fourths of«a full course load, as determined by the
coordinating board, {1:0t later than the 16th month after the
calendar month in which the person graduated from high school;

(B) an entering wundergraduate student who
entered military service not later than the first anniversary of
the date the person graduated from high school and who enrolled for
at least three-fourths of a full course load, as determined by the
coordinating board, at the general academic teaching institution
not Tater than 12 months after being honorably discharged from
military service; or

(C) a continuing undergraduate student for at
least three-fourths of a full course load, as determined by the
coordinating board, not later than the 12th month after the
calendar month in which the person received an associate degree

from a public or private institution of higher education;
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(6) have applied for any available financial aid or
assistance; and
(7) comply with any additiomal nonacademic
requirements adopted by the coordinating.-board under this
subchapter.

(b) For purposes of Subsection (a)(2)(A), a student who

graduated under the recommended or advanced high school program is

considered to have successfully ~“completed the curriculum

requirements of Section 51.803%{a)(2)(A)(i). This subsection

expires September 1, 2020.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 69. (a) «Cection 61.0517(a), Education Code, 1is
amended to read as follows:

(a) In this\section, "applied STEM course" means an applied
science, technolody, engineering, or mathematics course offered as
part of a schuol district's career and technology education or

technology "applications curriculum and approved, as provided by

Section«28.027, by the State Board of Education for purposes of
satisfyving the mathematics and science curriculum requirements for

the foundation [*eeemmended] high school program [impesed] under

Section 28.025 [28-825t=13 (3 (A3}].

(b) This section applies beginning with the 2014-2015
school year.

SECTION 70. (a) Section 61.792(b), Education Code, 1is
amended to read as follows:

(b) To qualify for a scholarship under this section, a
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student must:

(1) have graduated with a grade point average in the
top 20 percent of the student's high school graduating class;

(2) have graduated from high schoel.with a grade point
average of at least 3.5 on a four-point scale or the equivalent in
mathematics and science courses offered under the foundation
[recommended—or—advanced] high school pbrpogram under Section 28.025
[28-025(a}]; and

(3) maintain an overall grade point average of at
least 3.0 on a four-point scaie, rat the general academic teaching
institution or the private ,or independent institution of higher
education in which the student is enrolled.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 71. (a) Section 61.852(a), Education Code, is
amended to read as follows:

(a) A tech-prep program is a program of study that:

(1) combines at least two years of secondary education
with a% . least two vyears of postsecondary education in a
nonduplicative, sequential course of study based on the foundation
[recommended] high school program adopted by the State Board of
Education under Section 28.025 [28-0825{a)];

(2) 1integrates academic instruction and vocational
and technical instruction;

(3) wuses work-based and worksite learning where
available and appropriate;

(4) provides technical preparation in a career field
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such as engineering technology, applied science, a mechanical,
industrial, or practical art or trade, agriculture, health

occupations, business, or applied economics;

(5) Dbuilds student competence in mathematics,
science, reading, writing, communicatiors, economics, and
workplace skills through applied, contextual academics and

integrated instruction in a coherent sequence of courses;

(6) leads to an associate degree, two-year
postsecondary certificate, or postsecondary two-year
apprenticeship with provisiors,” to the extent applicable, for
students to continue toward ccmpletion of a baccalaureate degree;
and

(7) leads to-placement in appropriate employment or to
further education.

(b) This section applies beginning with the 2014-2015
school year.

SECTICN 72. (a) Section 61.855(d), Education Code, is
amended to_tead as follows:

(&) A tech-prep program must:

(1) be implemented under an articulation agreement
between the participants in the consortium;

(2) consist of two to four years of secondary school
preceding graduation and:

(A) two or more years of higher education; or
(B) two or more years of apprenticeship following
secondary instruction;

(3) have a common core of required proficiency based
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on the foundation [¥eeemmended] high school program adepted by the
State Board of Education under Section 28.025 [28-825{a)], with
proficiencies in mathematics, science, reading, writing,
communications, and technologies designed to lead to an associate's
degree or postsecondary certificate in a specific career field;

(4) 1include the development. of tech-prep program
curricula for both secondary and postsecpndary participants in the
consortium that:

(A) meets academic standards developed by the
state;

(B) links secondary schools and two-year
postsecondary institutiomns, and, if ©practicable, four-year
institutions of higher =ducation through nonduplicative sequences
of courses in careey” fields, including the investigation of
opportunities for«tech-prep students to enroll concurrently in
secondary and postsecondary course work;

(C) uses, if appropriate and available,
work-based “or worksite learning in conjunction with business and
all aspects of an industry; and

(D) wuses educational technology and distance
leariing, as appropriate, to involve each consortium participant
more fully in the development and operation of programs;

(5) 1include in-service training for teachers that:

(A) is designed to train vocational and technical
teachers to effectively implement tech-prep programs;

(B) provides for joint training for teachers in

the tech-prep consortium;
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(C) 1s designed to ensure that teachers and
administrators stay current with the needs, expectations, and
methods of business and of all aspects of an industry;

(D) focuses on training postsecondary education
faculty in the use of contextual and applied curricula and
instruction; and

(E) provides training an the use and application
of technology;

(6) include training'nrograms for counselors designed
to enable counselors to more effectively:

(A) provide +information to students regarding
tech-prep programs;

(B) support student progress in completing
tech-prep programs;

(€) provide information on related employment
opportunities;

(D) ensure that tech-prep students are placed in
appropriate.employment; and

(E) stay current with the needs, expectations,
and meeliods of business and of all aspects of an industry;

(7) provide equal access to the full range of
tech-prep programs for individuals who are members of special
populations, including by the development of tech-prep program
services appropriate to the needs of special populations; and

(8) provide for preparatory services that assist
participants in tech-prep programs.

(b) This section applies beginning with the 2014-2015
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school year.
SECTION 73. (a) Section 61.861(c), Education Code, is
amended to read as follows:
(c) A course developed for purposes of this section must:

(1) provide content that enables a student to develop
the relevant and critical skills needed to be prepared for
employment or additional training in a high-demand occupation;

(2) incorporate collegeraiid career readiness skills as

part of the curriculum;

(3) be offered for dual credit; and
(4) satisfy a mathematics or science requirement under
the foundation [xecommended—or—advaneed] high school program as

determined under Section 28.025.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 7A4. (a) Section 61.864, Education Code, is amended

to read as folluws:

[5)}

Sec..'91.864. REVIEW OF COURSES. Courses for which a grant
is awaraed under this subchapter shall be reviewed by the
commissioner of higher education and the commissioner of education,
in consultation with the comptroller and the Texas Workforce
Commission, once every four years to determine whether the course:

(1) 1is being used by public educational institutions
in this state;

(2) prepares high school students with the skills

necessary for employment in the high-demand occupation and further

postsecondary study; and
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(3) satisfies a mathematics or science reguirement for
the foundation [xecommended—-or—advaneed] high school program as
determined under Section 28.025.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 75. (a) Section 78.10(u), Education Code, is
amended to read as follows:

(b) The Texas Academy of Mathematics and Science 1is a
division of The University of Texas at Brownsville and is under the
management and control of the  ‘board. The academy serves the
following purposes:

(1) to provide academically gifted and highly
motivated junior and senior high school students with a challenging
university-level curxiculum that:

(A) allows students to complete high school
graduation requirements [,—inctuding—reguirements—adopted—under
Sectien—28-025] for the foundation [adwaneced] high school program

and the distinguished level of achievement under the foundation

high school program and earn appropriate endorsements as provided

by Section 28.025, while attending for academic credit a public

institution of higher education;
(B) fosters students' knowledge of real-world
mathematics and science issues and applications and teaches

students to apply critical and computational thinking and

problem-solving skills to those issues and problems;
(C) includes the study of English, foreign

languages, social studies, mathematics, science, and technology;
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and
(D) offers students learning opportunities
related to mathematics and science through in-depth research and
field-based studies;

(2) to provide students witiir an awareness of
mathematics and science careers and pnrofessional development
opportunities through seminars, workshops, collaboration with
postsecondary and university students including opportunities for
summer studies, internships in *foreign countries, and similar
methods; and

(3) to provide~ students with social development
activities that enrich the-academic curriculum and student life,
including, as determined appropriate by the academy, University
Interscholastic League activities and other extracurricular
activities.

(b) This- section applies beginning with the 2014-2015
school year.

SECTION 76. (a) Section 87.505(b), Education Code, is
amendedita read as follows:

{b) The Texas Academy of International Studies is a division
of Texas A&M International University and is under the management
and control of the board. The academy serves the following
purposes:

(1) to provide academically gifted and highly
motivated junior and senior high school students with a challenging
university-level curriculum that:

(A) allows students to complete high school
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graduation requirements|[—inetuding—reguirements—odopted—under
itorn—28-025] for the foundation [aéwaneed] high school program

S oot
=2 A=

and the distinguished level of achievement undex the foundation

high school program and earn appropriate endorsements as provided

by Section 28.025, while attending for academic credit a public

institution of higher education;

(B) fosters students'; knowledge of real-world
international issues and problems and teaches students to apply
critical thinking and problem-solving skills to those issues and
problems;

(C) includes: the study of English, foreign
languages, social studies, anthropology, and sociology;

(D) 1is-presented through an interdisciplinary
approach that introduces and develops issues, especially issues
related to international concerns, throughout the curriculum; and

(£) offers students learning opportunities
related to .intvernational issues through in-depth research and
field-based.studies;

(2) to provide students with an awareness of
interyiational career and professional development opportunities
through seminars, workshops, collaboration with postsecondary
students from other countries, summer academic international
studies internships in foreign countries, and similar methods; and

(3) to provide students with social development
activities that enrich the academic curriculum and student life,
including, as determined appropriate by the academy, University

Interscholastic League activities and other extracurricular

105



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

HB. No. 5
activities generally offered by public high schools.

(b) This section applies beginning with the 2014-2015
school year.

SECTION 77. (a) Section 130.008, Education Code, 1is
amended by amending Subsection (d) and adding Subsection (f) to
read as follows:

(d) A [EBxecept—as provided by subsestion{d=1)}, 3] public

junior college may enter into an agreement with a school district,

organization, or other person thatioperates a high school to offer a
course as provided by this segtion regardless of whether the high
school is located within the 'service area of the junior college
district.

(f) Except as provided by this section, a student may not

enroll in more than chree courses under this section at a junior

college if the junior college does not have a service area that

includes the student's high school. A student enrolled at an early

college high.scliool may enroll in a greater number of courses to the

extent appreved by the commissioner of education.

(r) This section applies beginning with the 2013-2014
schooli year.
SECTION 78. (a) Effective September 1, 2013, the following
sections of the Education Code are repealed:
(1) Sections 29.190(b), (d), and (e);

(2) Sections 39.024(b), (c), (d), (e), (£), (g), and

(3) Section 39.0241(a-2);

(4) Section 39.0242;
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(5) Sections 39.025(a-2) and (a-3); and
(6) Section 130.008(d-1).
(b) Effective September 1, 2014, the foldowing provisions
of the Education Code are repealed:
(1) Section 28.002(q);
(2) Sections 28.0212(e) and (g);
(3) Sections 28.025(b-6),((b-8), and (g);
(4) Section 39.0822; ana
(5) Sections 39.0823(h) and (c).

SECTION 79. (a) Exceptias provided by Subsection (b) of
this section, Section 39.025, Education Code, as amended by
Sections 35 and 36 of this Aet, as related to reducing end-of-course
testing requirements, applies only to students who have entered or
will enter the ninth{grade during the 2011-2012 school year or a
later school year.

(b) Studernts who have entered the ninth grade during or
after the 2011-2012 school year and before the 2013-2014 school
year may .be administered only those end-of-course assessment
instrumernts that would have been administered to those students
under/8ection 39.025, Education Code, as amended by Section 35 of
this Act, and Section 39.025, Education Code, as amended by Section
35 of this Act, is continued in effect for purposes of satisfying
those end-of-course testing requirements.

(c) The commissioner of education may by rule adopt a
transition plan to implement the amendments made by this Act
relating to end-of-course testing requirements during the

2013-2014 and 2014-2015 school years.
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SECTION 80. Not later than October 1, 2013, the
commissioner of education shall adopt rules to administer Section
39.025(a-1), Education Code, as amended by this Agis.

SECTION 81. Section 39.027(a-2), Educanion Code, as added
by this Act, applies to a student regardless of the date on which
the student initially enrolled in a school in the United States.

SECTION 82. If, on September 1,(2013, a person is serving on
a committee or panel that advises the ¢tommissioner of education or
the Texas Education Agency who - would not be eligible for
appointment under Section 39.032, Education Code, as added by this
Act, the person's position on.the committee or panel becomes vacant
and shall be filled in accordance with applicable law.

SECTION 83. (a) The Texas Education Agency, in
collaboration with the’ Texas Higher Education Coordinating Board
and the Texas Workforce Commission, shall, through an external
evaluator at a ¢erter for education research authorized by Section
1.005, Educatiuvn Code, evaluate the implementation of the changes
made by this Act to the curriculum requirements for high school
graduatdon. The evaluation must include an estimation of this
Act's effect on high school graduation rates, college readiness,
college admissions, college completion, obtainment of workforce
certificates, employment rates, and earnings.

(b) The commissioner of education shall submit an initial
report regarding the review to the governor, lieutenant governor,
and members of the legislature not later than December 1, 2015. The
commissioner of education shall submit a final report regarding

the review to the governor, lieutenant governor, and members of the
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legislature not later than December 1, 2017.
SECTION 84. Except as otherwise provided by this Act:

(1) this Act takes effect immediately if it receives a
vote of two-thirds of all the members elected.to each house, as
provided by Section 39, Article I1I, Texas Constitution; and

(2) if this Act does not receive the vote necessary for

immediate effect, this Act takes effect September 1, 2013.
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President of the Senate Speaker of.the House

I certify that H.B. No. 5 was passed by the House on March 27,
2013, by the following vote: Yeas 147, Nays 2, 1 present, not
voting; that the House refused to concur .in Senate amendments to
H.B. No. 5 on May 10, 2013, and requested the appointment of a
conference committee to consider the ‘differences between the two
houses; that the House adopted the conference committee report on
H.B. No. 5 on May 26, 2013, bysthe following vote: Yeas 147, Nays
0, 1 present, not voting; and.that the House adopted H.C.R. No. 224
authorizing certain corrections in H.B. No. 5 on May 27, 2013, by

the following vote: Yeas 144, Nays 1, 1 present, not voting.

Chief Clerk of the House
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I certify that H.B. No. 5 was passed by the -Senate, with
amendments, on May 6, 2013, by the following vote: Yeas 31, Nays O;
at the request of the House, the Senate appoirited a conference
committee to consider the differences between the two houses; that
the Senate adopted the conference committee report on H.B. No. 5 on
May 26, 2013, by the following vote: Yeas.31, Nays 0; and that the
Senate adopted H.C.R. No. 224 authorizing certain corrections in

H.B. No. 5 on May 27, 2013, by the foliowing vote: Yeas 31, Nays O.

Secretary of the Senate

APPROVED:

Date

Governor
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RESEARCH Aycock, et al.
ORGANIZATION bill analysis 3/26/2013 (CSHB 5 by Allen)
SUBJECT: Public school accountability and graduation program changes

COMMITTEE: Public Education — committee substitute recommended

VOTE: 10 ayes — Aycock, Allen, J. Davis, Deshotel, Dutton, Farney, K. King,

Ratliff, J. Rodriguez, Villarreal
0 nays
1 absent — Huberty

WITNESSES: (On original bill:)
For — David Anthony, Raise Your Hatid Texas; Jennifer Bergland, Texas
Computer Education Association; Nancy Blackwell, Macarthur Senior
High School; Eddie Bland, Texas<Association of Community Schools;
Reece Blincoe, Brownwood IS Portia Bosse, Texas State Teachers
Association; Keith Bryant, Texas Association of Mid-Size Schools;
Barbara Cade, Paul Clore, Gtegory-Portland ISD; HD Chambers, Barbara
Guidry, Alief ISD; Jesus Chavez, Texas School Alliance; David
Dominguez, Shelley Weiis, Killeen ISD; Sandy Farris, Bryan ISD; Carol
Fletcher, Texas Association of School Boards; Robert Floyd, Texas Music
Educators Association and Texas Coalition For Quality Arts Education;
Bruce Gearing, Dripping Springs ISD; Buck Gilcrease, Texas Rural
Education Association; Eric Haugeberg, Belton ISD; Alexis Hernandez,
Manor High-School; Linda Holcombe, Texas Industrial Vocational
Associatien; Sharon Kollaja, Corpus Christi Chamber of Commerce and
Sterling Personnel; Ted Melina Raab, Texas American Federation of
Teachers; Wayne Morren, Floydada ISD; Mike Motheral, Texas
Association of Community Schools; Randy Reid, Keller ISD; Hector
Ravero, Texas Chemical Council; Christy Rome, Texas School Coalition;
Gonzalo Salazar, Los Fresnos CISD and South Texas Association of
Schools; Michael Sandroussi, Craft Training Center of the Coastal Bend;
Sara Solomon, Texas PTA; Haylee Uptergrove; Jim Van Zandt, Texas
Music Administrators Conference; Thomas Wallis, Bryan ISD; Mary Ann
Whiteker, Texas Association of School Administrators; Randy Willis,
Central Texas School Board Association; and 19 individuals; (Registered,
but did not testify: David D. Anderson, Arlington ISD; Kris Andrews,
Center for Educator Development in Fine Arts; Kathy Barber, National
Federation of Independent Business in Texas; Charles Chadwell, Round
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Rock ISD; Melody Chatelle, United Ways of Texas; Frank Coachman,
Texas Bandmasters Association; John Craft, Robert Muller, Killeen ISD;
Walter Dansby, Hank Johnson, Fort Worth ISD; Harley Eckhart, Texas
Elementary Principals and Supervisors Association; Terry Green, Family
and Consumer Sciences Teachers Association of Texas; Caroline
Hammond, Texas Cultural Trust; Sharon Lutz, Texas Choral Directors
Association; Peter Martindell, Fort Bend ISD; Louann Martinez, Dallas
ISD; Mike Meroney, Huntsman Corp. and Sherwin Aluraina Co.; Gerald
Mooney, Nancy Mooney, Jim Rumage, Banquete [SD; Scott Norman,
Texas Association of Builders; Sheryl Pace, Texas Taxpayers and
Research Association; Robin Painovich, Career.and Technology
Association of Texas; Beverly Schlegel, Texas Orchestra Directors
Association; Rod Schroder, Amarillo ISD; [2ebbie Seeger, Corpus Christi
ISD; Michael Willard, Goodwill Industries of Central Texas; Columba
Wilson)

Against — Bill Hammond, Texas-Association of Business; Drew
Scheberle, Greater Austin Chamnber of Commerce; Douglas Torres-
Edwards

On — Yannis Banks, Texas NAACP; Jennifer Collier, Spring Branch
ISD; Holly Eaton, Texas Classroom Teachers Association; Monty Exter,
Association of Texag Professional Educators; Luis Figueroa, Mexican
American Legal Defense and Educational Fund; John Fitzpatrick, Educate
Texas; Sharon Kamas, Science Teachers Association of Texas; Duncan
Klussmann, Spting Branch ISD; Janna Lilly, Texas Council of
Administrators of Special Education; Sandra West, Science Teachers
Associatien of Texas; Laura Yeager, Texans Advocating for Meaningful
Student Assessments; and nine individuals; (Registered, but did not
testitv: Fidel Acevedo, League of United Latin American Citizens Council
4227; Priscilla Aquino Garza, Stand For Children Texas; Teresa Bosworth
Gteen, Texas Science Education Supervisors Association; Kevin
Brackmeyer, Manor ISD; Renee Byas, Houston Community College; Paul
Gray, Texas Association of Supervisors of Mathematics; Patricia D.
Lopez, Ph.D., Texas Center for Education Policy; Tom Pauken, Texas
Workforce Commission; Robyn Shapiro, Texans Advocating for
Meaningful Student Assessments; Angela Valenzuela, Texas Center for
Education Policy; and seven individuals)
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Student assessment. In 1986, the Texas Education Agency (TEA)
implemented the Texas Educational Assessment of Minimum Skills
(TEAMS), the first statewide assessment that students were required to
pass to be eligible to receive a high school diploma.

In 1990, the state adopted the Texas Assessment of Academic Skills
(TAAS), which was designed to shift the assessment focus from minimum
skills to academic skills. Passing the exit level tests in reading, writing,
and mathematics at grade 10 was a requirement for students seeking to
graduate from a public high school.

The Texas Assessment of Knowledge and Skills (TAKS) replaced TAAS
as the primary statewide assessment program in 2003. TAKS was
designed to measure more of the state-ihandated curriculum. Students
were required to pass exit-level tests in English language arts,
mathematics, science, and social studies to graduate.

The 80th Legislature in 2007 ¢nacted SB 1031 by Shapiro, replacing the
TAKS assessments in grades 9-12 with 15 end-of-course (EOC)
assessments in 12 different courses, beginning with the class entering
grade 9 in the fall of 261 1. Those courses are: algebra I and II; geometry;
biology; chemistry; physics; English I, II, and I1I; world geography; world
history; and U.S. history.

The 81st Legisiature in 2009 enacted HB 3 by Eissler, which requires
TEA to deveiop assessments in a manner that allows the measurement of
performarice across grades, culminating in college readiness performance
standards-in algebra II and English III. In order to graduate, students must
achiev=a cumulative score corresponding to satisfactory performance in
each-¢ore subject (English, mathematics, science, and social studies) on all
aaministered EOC exams. For example, scores for biology, chemistry, and
physics must average to a satisfactory score to meet the science
requirement. A student must achieve a minimum score determined by the
commissioner for an EOC exam score to count toward a cumulative score.

A student who does not perform satisfactorily on an end-of-course exam
must retake the exam. If the student’s performance does not meet college
readiness performance standards on the algebra 11 or English I11 EOC
exam, the student may take the exam again.
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In 2012, following the requirements of HB 3, the State of Texas
Assessments of Academic Readiness (STAAR) EOC exams were
administered under initial passing standards slated to increase with
subsequent administrations.

High school graduation programs. There are three high school
graduation plans under current law: minimum, recommended, and
advanced. The minimum plan has the fewest requirements in terms of
courses and EOC exams that students must successiuliy complete for
graduation. Students following the recommended and advanced programs
must complete four years of mathematics, science, English language arts,
and social studies. Students need two credits ef a language other than
English to graduate under the recommended program and three under the
advanced program. Students need six elective credits to graduate under the
recommended program and five under the advanced program. A student
must achieve at least the minimum scere determined by the commissioner
of education for English III and algebra I1 EOC exams to graduate under
the recommended or advanced programs.

Public school accountability. In 1993, the Legislature mandated the
creation of the public schooi accountability system to rate school districts
and evaluate schools. The system relied on an existing student data
collection system, the state-mandated curriculum, and the TAAS
assessment system,. The accountability standards were designed to phase
in increasingly higher expectations for districts and campuses. The state
raised expectations for acceptable performance each year between 1995
and 2001.

This accountability system remained in place through the 2001-02 school
year.- A new rating system based on the TAKS was developed during
2005 Districts were rated as exemplary, recognized, academically
acceptable, or academically unacceptable. Campuses were rated as
exemplary, recognized, acceptable, or low-performing.

There were no accountability ratings in 2012 as the state transitioned to
STAAR. The commissioner of education is developing a new
accountability system for the 2012-13 school year.

CSHB 5 would institute a new standard course of study for high school
students and reduce the number of EOC exams public high school students
were required to pass in order to graduate. The bill also would establish a



HB 5
House Research Organization

page 5

new accountability ratings system evaluating schools on academic
performance, financial performance, and community and student
engagement.

CSHB 5 would take immediate effect if finally passed by a two-thirds
record vote of the membership of each house. Otherwise, it would take
effect September 1, 2013.

High school graduation programs. CSHB 5 would replace the
minimum, recommended, and advanced high school program with a 24-
credit foundation high school program, beginning with the 2014-15 school
year. The curriculum requirements for the foundation program would be:

» four credits in English language arts, including English I, II, and III,
and one other advanced English course;

» three credits in mathematics, 1cluding algebra I, geometry, and an
advanced mathematics cource;

» three credits in science, inctuding biology, an advanced science
course, integrated physics-and chemistry, or an additional advanced
science course;

» three credits in social studies, including U.S. history, one-half credit
in government, onc-half credit in economics, and world geography
or world history:

» two credits in.a foreign language;

» seven elective credits;

» one fine aits credit; and

» one physical education credit.

A studeni could satisty the foreign language requirements by substituting
two credits in computer programming. A student served by special
ednucation could satisty the foreign language requirements by substituting
credits in other specified coursework.

A student would be allowed to participate and receive credit in a fine arts
program not provided by the school district.

Students could earn endorsements on their diplomas in any of five areas:
STEM (science, technology, engineering, and math), business and
industry, public services, arts and humanities, and multidisciplinary
studies.
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Students could earn a distinguished level of achievement designation by
completing the requirements of the foundation program and at least one
endorsement, while also earning four credits of science and four credits of
math, including algebra II. Students also could earn an acknowledgement
for outstanding performance in a dual-credit course; on a college advanced
placement test or international baccalaureate exam; on the PSAT, the
ACT-Plan, the SAT, or the ACT; or for earning a nationally or
internationally recognized business or industry certification or license. The
distinguished level of achievement, endorsement, aad performance
acknowledgment would be listed on diplomas and transcripts.

The commissioner of education would be reauired to adopt a transition
plan for implementing the foundation high'school program. Students who
entered the ninth grade before the 2014-15 school year would be allowed
to choose the foundation plan or remaiti.on the current minimum,
recommended, or advanced plans.

All high school graduates would be eligible to apply for admission to
Texas public four-year universities, and those who met additional
academic achievement requitements would be eligible to receive a
TEXAS grant. Only students completing the distinguished level and
graduating in the top 10 percent of their class would be eligible for college
admission under the top 10 percent automatic admissions law.

CSHB 5 would require the State Board of Education (SBOE) to designate
the specific courses required under the new foundation program and would
set out the specific number of completed credits for various subjects and
the numbet of elective credits. The SBOE also would develop the
currictluin requirements for each endorsement with the participation of
educatcrs and business and industry representatives.

Dustricts would have local flexibility to develop courses outside the
required curriculum without obtaining SBOE approval if certain
conditions were met, which include partnering with an institution of
higher education and local business and community leaders. The courses
would have to prepare students for technical training or college readiness.
One credit in a local course could be substituted for the required physical
education credit by a student who could not participate in physical activity
because of disability or illness.
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Beginning in the 2014-15 school year, counselors at elementary, middle
school, and high school levels would be required to provide students and
their parents information about preparing for postsecondary education and
financial aid availability. Students in their first year of high school would
receive information from counselors about the advantages of earning a
diploma endorsement, performance acknowledgement, and distinguished
level of achievement.

Student assessment. For students entering grade 9«during the 2011-12
school year or later, CSHB 5 would reduce from 15 to five the number of
STAAR EOC tests that students had to pass to graduate. Students would
be able to meet their graduation requirements-by passing English II (both
reading and writing), algebra I, biology, and’UU.S. history.

The bill would eliminate EOC testing 111 geometry, chemistry, physics,
English I, world geography, and world history. TEA would be required to
adopt EOC exams for algebra Il and English III, which students could opt
to take. The Texas Higher Educaiion Coordinating Board (THECB) would
have to ensure those tests were capable of measuring college readiness.
Scores from those tests weuld not be used in determining graduation
eligibility or in the accountability system.

CSHB 5 would eliminate the requirement that EOC test scores count for
15 percent of a student’s overall grade and allow districts to adopt local
policies for factoring test scores in final course grades. It also would
eliminate the requirement that students earn a cumulative score
corresponding to satisfactory performance in all EOC exams in each core
subject ar¢a. Instead it would require a student to earn a score on a 100-
point scaie corresponding to satisfactory performance. Students who failed
to achieve a score requirement on an EOC test could retake the test but
wouid not be required to do so.

Students would be allowed to satisty EOC test performance requirements
through satisfactory performance on nationally recognized norm-
referenced assessments such as advanced placement, SAT, and ACT
exams. A student who failed to perform satisfactorily on one of those
exams could retake the test or take the appropriate EOC exam. The
commissioner of education would be required to determine a method by
which a student’s satisfactory performance on the PSAT or the ACT-Plan
could satisfy the EOC exam requirements. However, a student who failed
the PSAT or ACT-Plan would have to take the appropriate EOC exam.
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The admission, review, and dismissal committee of a student served by
special education would determine whether the student was required to
achieve satisfactory performance on EOC tests to be eligible to receive a
high school diploma.

Students who completed grade 11 but were unlikely to pass the required
exams would have to enroll in a corresponding content-area college
preparatory course. Students could use their scores©n the EOC exam for
the college preparatory course to satisty the graduation requirement.

Public school accountability. CSHB 5 would establish a new three-
category rating system evaluating schools oi’academic performance,
financial performance, and community and student engagement.

Schools and districts would be rated using letter grades of A, B, and C to
reflect acceptable performance, ard F to reflect unacceptable performance.
TEA would be required to release-all three ratings at the same time each
year by August 8. Each year by-August 31, TEA would be required to post
online the various letter peitormance ratings, financial accountability
ratings, and distinction designations awarded to each district and open-
enrollment charter school.

Academic performarice. The accountability system for academic
performance would have to include at least three additional indicators of
student achievement beyond certain test results, dropout rates, and high
school graduaiion rates, with weight given to non-test-based indicators to
the greatest extent possible.

Districts and campuses could earn academic distinction designations for
outcianding performance in attaining postsecondary readiness based on
several factors, including the number of students who perform
satisfactorily or show annual improvement on EOC exams. Campuses also
could earn several different academic distinction designations associated
with being in the top 25 percent in the state in annual improvement,
closing achievement gaps, or high performance in core content areas.

The percentage of graduating students who meet the foundation course
requirements, the distinguished level of achievement, and each diploma
endorsement would serve as additional performance indicators for
reporting purposes.
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CSHB 5 would require the commissioner to conduct special accreditation
investigations when excessive numbers of eligible students failed to
complete an advanced mathematics or other advanced course.

Financial performance. The financial accountability rating system for
school districts and open-enrollment charter schools world be developed
by the commissioner of education in conjunction with.the comptroller by
March 1, 2015. It would assign a point value to eacvindicator to be used
in a scoring matrix. One indicator would measure future financial solvency
of a district or charter school. The commissioner would be required to
evaluate the financial indicators at least once every three years. Before
assigning a final rating, the commissioner wculd be required to assign a
preliminary rating and consider additional information submitted by a
district or charter school. Districts or charter schools assigned a failing
rating under the financial accountability rating system would be required
to submit a corrective action plan.

Community and student engagement. Each school district would evaluate
its own performance and the performance of its campuses based on criteria
developed by the commissioner of education in conjunction with a local
committee at each school district. This new evaluation category would
include measures related to:

» fine arts;

» wellness and physical education;

» community and parental involvement;

» the Zist Century Workforce Development program;

» the second language acquisition program; and
 .compliance with statutory reporting and policy requirements.

CSHB 5 would bring needed balance to excessive state-mandated testing.
The current system costs too much in time, money, and resources that
should be dedicated to classroom instruction rather than test preparation.
Over-testing threatens the futures of high school students, most of whom
now must pass 15 EOC exams to be eligible to graduate, as opposed to
four exit-level tests under the TAKS program.

The bill also would make changes to the high school curriculum that
maintain rigor while providing students flexibility to pursue college or
career interests. This would meet the growing need of Texas employers for
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skilled workers ready to enter technical trades, such as welding,
pipefitting, and computer animation. Finally, the bill would broaden the
accountability system to lessen reliance on test scores and provide a better
understanding of overall school performance.

While the commitment of Texas to public school accountability has
certainly yielded gains in student achievement over the years, the burden
created by excessive testing has grown too large. CSHRR'S would address
the excesses of the state’s testing and accountability system while
maintaining high standards and expectations for Texas students.

Student assessment. CSHB 5 would reduce the high-stakes nature of
EOC exams in several ways. It would lowerthe number of tests a student
must pass to graduate from 15 to five. Even under these reduced
requirements, the bill would maintain sirict assessment requirements for
graduation compared to other states; 42 of which require three tests or
fewer and 25 of which require none.

By ending the requirement thai EOC exam scores count for 15 percent of a
student’s grade, the bill wouid give districts local control over how to
incorporate EOC scores into course grades. Last spring, in response to
outcry from parents and school boards across the state, TEA allowed
districts to delay the implementation of the “15 percent requirement,” a
policy retained by the current commissioner of education. CSHB 5
appropriately would remove this requirement from statute, which currently
threatens the class ranks and grade point averages of high-achieving
students if theyv perform poorly on any of the 15 EOC tests.

The empiiasis on testing in the STAAR program narrows the curriculum
and dampens the joy of learning with “drill-and-kill” exercises. Teachers
and students are losing valuable instruction time taking practice tests to
prepare for the high-stakes exams. CSHB 5 would allow schools to spend
more of that time on classroom discussions and hands-on projects, which
would spark students’ curiosity and enrich their learning experiences.

At a time when the state is attempting to increase the rigor of academic
work in high schools, the current testing regime contains a perverse
incentive for students to switch to the minimum plan because it does not
require satisfactory performance on all 15 EOC exams as a requirement
for graduation. The initial round of STAAR testing in 2012 placed about
30 percent of sophomores at risk of not graduating. In addition, only 46
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percent of ninth-grade students would have passed their English I reading
exams and only 39 percent would have passed their algebra I exams if the
state had not delayed implementing passing standards for the first year of
STAAR. CSHB 5 would move the state assessment program away from
policies that encourage test-fatigued students to take less demanding
courses of study or even to drop out altogether.

The bill would save millions of dollars in testing costs. Texas 1s spending
$468 million over four years with its testing contractor, far more than
other states. That money would be better used to hire more teachers and
offer stronger academic programs. By reducing-or making optional the
number of EOC exams TEA had to develop and administer, CSHB 5
would result in savings of $12.1 million ann¢ally, according to the fiscal
note.

High school graduation programs. The bill would place all students on

one foundation plan for graduation while allowing multiple pathways for

students to pursue their career inicrests. Students are more engaged when

they can tailor their studies to their interests and take courses that apply to
their career choices.

The growing Texas ecoromy needs skilled workers to work in the energy
industry and other sectors that offer high-paying jobs that do not require a
college degree. Not all students will go to college and they should be
informed about ottier options for financially rewarding work. By
eliminating the minimum graduation plan, the bill would ensure that all
graduates were ready for postsecondary education, including community
college, technical training, or four-year colleges and universities. CSHB 5
also wouid allow school districts to partner with community colleges and
local businesses to develop local courses that meet area workforce needs.

The overall credit requirement for graduation would increase from 22 to
24 credits, and students could choose to take more challenging courses and
earn endorsements in any of five areas, including multidisciplinary

studies. By requiring that students earn a distinguished level of
achievement designation to be eligible for college admission under the top
10 percent law, CHSB 5 would prevent students from taking less rigorous
coursework in an attempt to rank in the top 10 percent of their graduating
classes.
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Current requirements that students on the recommended plan take four
years of mathematics, science, English and social studies — known as the
“4x4 plan,” — are inflexible. Career-training classes such as engineering,
robotics, computer animation, and accounting can be just as rigorous as
traditional academic courses. While many students struggle to pass algebra
I1, not all need to master this discipline for success in their post-high
school lives. Students who wished to take algebra II still could do so under
CSHB 5, and it would remain a required course for students to earn a
distinguished achievement designation on their diplomias.

Public school accountability. The approach to-accountability under
CSHB 5 would paint a fairer, more comprehensive picture of campus and
district performance while reducing the emgphasis on testing. The current
system puts too much focus on the worst performing subgroup, allowing a
few students to potentially affect the raiing of an entire campus. Using the
familiar letter grades of A, B, C, and I would make it easier for the public
to understand how a district or campus was performing.

The new accountability systemunder CSHB 5 would rate district and
campus academic performance on many factors besides test scores. The
new rating categories of financial accountability and community and
student engagement would give the public a much better overall
understanding of how schools and districts were performing. The bill
would strengthen nublic investment in the system by involving local
groups of parents and community and business leaders in decisions about
what criteria should be used to evaluate their schools.

CSHB 5 would reduce academic rigor and lower expectations for Texas
studenis, Texas has been at the vanguard of public school accountability
for decades, a commitment that has raised academic performance and
narrowed achievement gaps among student groups. The performance of
Texas students continues to improve compared to their peers nationally in
eighth grade math, and graduation rates have increased steadily to almost
86 percent in 2011.

Nevertheless, too many high school graduates are not ready for college-
level courses or the highly technical jobs of the future. Texas needs a
skilled workforce to meet the demands of the 21st-century economy, and
rigorous academic standards are the best way to prepare the state’s
workforce for this challenge. By watering down the 4x4 curriculum and
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STAAR EOC assessments that are designed to increase college and
workforce readiness, CSHB 5 would take a step in the wrong direction.

Student assessment. Barely one year after the implementation of
STAAR, it is too soon to retreat from the higher-level critical thinking
skills that the new tests are designed to measure. The EOC exams are
being phased in, and teachers already are using the results to better prepare
students for future tests. Each time the state has adopted new assessments,
the initial scores were low, but the data show stude:irs have improved their
performance over time.

The EOC exams in CSHB 5 are designed for freshman- and sophomore-
level courses, and would not be good measuses of college readiness.
Without a requirement that students pass advanced courses such as algebra
I1 and physics, there would be little incentive for students to study these
challenging subjects.

High school graduation prograins. Rigorous graduation requirements
are critical to helping more students enter and succeed in college and
career. Challenging coursework in high school is the best predictor of
student success at the community college and university levels. The 4x4
graduation plan ensures ihat all students are pursuing a course of study
that should prepare them for success in college or the workforce.

The Higher Education Coordinating Board has estimated that 2,652
additional students would not be college-ready because of the graduation
plan changes in CSHB 5. The cost in state higher education funding to
remediatethese students is estimated at $1 million, not to mention the
further. $1.8 million those students are projected to incur in additional
tuition‘and fees.

Loosening graduation standards to allow students to pursue more career
training could lead to minority students being steered disproportionately
into the career option and away from the college track. This could have a
long-term impact for these students and for the state because minority
students constitute the majority of the state’s public school student
population. Studies have shown that people with college degrees earn
significantly more over their lifetimes than those without a degree.

The state’s default curriculum should include algebra II, while allowing
some students to opt out of it. Many jobs of the future will require high-



OTHER
OPPONENTS
SAY:

NOTES:

HB 5
House Research Organization
page 14

level mathematics skills, and now is not the time to undo the requirement
that students take four years of mathematics. A course such as algebra 11
teaches higher-order thinking and critical reasoning skills that prepare
students for postsecondary education, regardless of what they decide to
pursue after high school.

Public school accountability. The existing accountability system is
designed to ensure that public schools are fulfilling their core mission of
teaching the state-mandated curriculum. Most parents are familiar with the
district and campus rating system and use the designations to hold local
school officials responsible.

EOC exams should be limited to three in th¢ core subjects of mathematics
and English language arts. Better yet, Texas should do away with all EOC
exams and rely on national tests such asthe SAT and ACT. Student gains
on the TAKS over the past decade have not translated into similar
improvements on national norm-referenced exams such as the SAT and
ACT. There 1s no reason to belicve that tweaking the new STAAR
program would have better resuits.

Reducing the testing burden on Texas high school students 1s a good idea,
but over-testing in grades 3 through 8 also should be addressed.

CSHB 5 differs froin the bill as introduced in several ways. Unlike HB 5
as filed, the committee substitute would:

» add athird science course for the foundation diploma;

» reduce the number of electives from eight to seven;

» aliow world geography or world history for the third social studies
credit;

- allow students to receive credit in a fine arts program not provided
by the school district;

» add a distinguished level of achievement graduation program and
make those students eligible for automatic admissions under the top
10 percent law;

» make students who completed the foundation diploma and certain
other requirements eligible for TEXAS grants;

» drop the letter grade D from the accountability ratings; and

» require three indicators in addition to STAAR results and graduation
rates for evaluating school performance.
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According to the Legislative Budget Board (LBB), CSHB 5 would result
in a savings of $25.1 million in fiscal 2014-15. The state would save
money from eliminating EOC exams but would face higher costs for
collecting financial data and for additional students needing college
remedial courses. In its analysis of the bill as introduced, the LBB
projected savings of $27.9 million in fiscal 2014-15, but has since
increased its estimate of how much data collection for the financial
accountability system would cost.
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TO: Honorable David Dewhurst, Lieutenant Governor, Senate
Honorable Joe Straus, Speaker of the House, House of Representatives

FROM: Ursula Parks, Director, Legislative Budget Board

IN RE: HBS by Aycock (Relating to public school accountability, including assessment, and
curriculum requirements; providing a criminal penalty.), Conferenc¢ Committee Report

2015.

Estimated Two-year Net Impact to General Revenue Related Funds for HB5, Conference
Committee Report: a positive impact of $11,376,839 through the biennium ending August 31,

The bill would make no appropriation but could provide the legal basis for an appropriation of
funds to implement the provisions of the bill.

General Revenue-Related Funds, Five-Year Impacc:
3 B

Fiscal Year

2014
2015
2010
2017
2058

Probable Net Positive/(Negative) Tmpact
weneral Revenue Related Funds

$6,593,905
$4,782,934
$5,390,981
$5,672,081
$7,882,281

All Funds, Five-Year Impact:

Page 1 of 4

Probable Savings/(Cost) from Probable Savings/(Cost) from
Fiscal Year General Revenne Fund Foundation School Fund
1 193
2014 $2,056,095) $8,650,000
2015 ($3.,867,066) $8,650,000
2016 ($3,259,019) $8,650,000
2017 $2,977,919) $8,650,000
2018 ($767,719) $8,650,000
EXHIBIT
6533




Fiscal Vear Change in Number of State
Employees from FY 2013
2014 20
2015 20
2016 20
2017 20
2018 20

Fiscal Analysis

The bill would eliminate the Minimum, Recommended, and Advanced High Scheoi graduation
programs, and would create the Foundation High School Program. The bill wogid create
endorsements on a student's diploma and transcript if the student completes certain courses. The
endorsements would include science, technology, engineering, and mathematics; business and
industry; public services; arts and humanities; and multidisciplinary studics. The bill would
require four credits in mathematics to earn any endorsement and woul!d.require each student to
identify an endorsement the student intends to earn upon entering tie ninth grade.

The bill would require the Commissioner of Education to develop a transition plan to implement
the bill with respect to replacing the Minimum, Recommended.and Advanced High School
graduation programs with the Foundation High School Program beginning with the 2014-15
school year.

The bill would require the Texas Education Agency.(TEA) to redevelop assessment instruments
administered to students with significant cognitivé disabilities in alignment with federal law.

The bill would limit end-of-course assessments 1o Algebra I, Biology, English I, English II, and
United States History. The bill would requir¢ the English I and II end-of-course assessments to
assess both reading and writing in the same Assessment. The bill would eliminate the requirement
that a student's performance on an end-of-course assessment shall account for 15 percent of the
student's final grade for the course.

The bill would require TEA to administer post-secondary readiness assessment instruments for
Algebra IT and English I1I at a district's option.

The bill would require the reicase of questions and answer keys to certain assessment instruments
in fiscal years 2014-2017.

The bill would modifyiihe terms of payment for the Instructional Materials Allotment.

The bill would ex<ciude a student who is reported as a dropout, reenrolls, and drops out again in
computing dropout and completion rates.

The bill wouid require TEA to develop and maintain an internet website known as the Texas
School Accountability Dashboard which would provide performance indexes on certain criteria
for each campus.

The bill would require TEA, in collaboration with the HECB and the Texas Workforce

Commission, to evaluate, through an external evaluator, the implementation of the changes to the
curriculum requirements for high school graduation that would be required by this bill.
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Methodology

The bill would reduce the number of end-of-course assessments from 15 to 5.

Reducing the number of end-of-course assessments would result in savings of $8.7 million
annually.

The estimated savings for eliminating the Geometry, Chemistry, Physics, World Geography, and
World History end-of-course assessments would be $1.15 million per fiscal year, per end-of-
course assessment. The estimated savings of combining the reading and writing end-of-course
assessments into one assessment each for English I, English II, would be $0.9 milliot-annually.

This analysis assumes that the July and December administrations of the Algebra 1l and English
III assessments would be eliminated. The estimated savings from eliminating the July and
December administrations of the Algebra II assessment would be $300,000-ner fiscal year, and the
estimated savings from eliminating the July and December administrations-of the English I11
assessment would be $1.7 million annually.

Based on information provided by TEA, the modification to PEIMS5o collect information required
by the bill would cost $87,050 in fiscal year 2014.

Based on information provided by TEA, changes would berequired to the educational materials
system related to the modified terms of payment from the inastructional Materials Allotment at an
estimated cost of $5,000 in fiscal year 2014.

Based on information provided by TEA, the cost to redevelop assessment instruments
administered to students with significant cognitive disabilities would be $550,000 in fiscal year
2014 and $550,000 in fiscal year 2015.

This analysis assumes the cost to release fiie gquestions and answer keys to certain assessment
instruments would be $2.4 million in fiscai-year 2015, fiscal year 2016, and fiscal year 2017.

Based on information provided by TEA, one FTE would be required to calculate the non-cohort
based graduation rate required by trle modification to the calculation of completion and dropout
rates. The estimated cost of this'FTE, including salary, benefits, and other operating expenses,
would be $95,471 in fiscal yeai 2014 and $87,471 in subsequent years.

Based on information provicded by TEA, one FTE would be required to develop and maintain the
Texas School Accountability Dashboard. The estimated cost of this FTE, including salary,
benefits, and other operating expenses, would be $112,161 in fiscal year 2014 and $104,161 in
subsequent years.

Based on information provided by TEA, the estimated cost to study the implementation of the
changes to the curriculum requirements for high school graduation required by this bill would be
$0.3 millionn fiscal year 2016 and $0.2 million in fiscal year 2018.

To the extent that as a result of the bill, students will take additional developmental education
classes at public institutions of higher education, there could be formula funding costs beginning
in fiscal year 2016. The institutions may also realize additional tuition revenue tied to these
students.
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Technology
TEA estimates $0.1 million in fiscal year 2014 to amend PEIMS.

Local Government Impact

The bill would create a Class B misdemeanor. A Class B misdemeanor is punishable by a fine of
not more than $2,000, confinement in jail for a term not to exceed 180 days, or both. Costs
associated with enforcement, prosecution, and confinement could likely be absorbed within
existing resources. Revenue from fines imposed and collected is not anticipated to have a
significant fiscal impact.

A school district might experience savings from the reduced number of end-of-ceurse
assessments, although a district might incur some additional costs related to implementing the
provisions of the bill.

Source Agencies: 320 Texas Workforce Commission, 701 Cantral Education Agency, 781
Higher Education Coordinating Board

LBB Staff: UP, JBi, JSc, AH, GO
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Amendment No. 29 was adopted.
Amendment No. 30

Representative Patrick offered the following amendment to CSHB 5:
Floor Packet Page No. 68

Amend CSHB 5 (house committee printing) as follows:

(1) On page 11, line 21, immediately following the semicolon, insert "and".

(2) Onpage 11, line 23, strike "; and" and substitute an underlined perioT

(3) On page 11, lines 24-25, strike "(4) the curriculum requirements for at
least one endorsement under Subsection (c-1)." -

AMENDMENT NO. 30 - STATEMENT OF LEGISLATIVE INTENT

REPRESENTATIVE S. KING: Representative Patiick, have you heard from
members on this floor from their school districts on how the endorsement
component would affect their districts?

REPRESENTATIVE PATRICK: Yes. Theie are a number of small and rural
districts represented by this body in whicii it has been reported to me that they
have, for example, only one agricultuie and business teacher. Another school
district, one high school, two teachers and one teacher for business and
accounting. Another high school” reported that they have a pathway of
agriculture, livestock production, advanced animal sciences, and so forth. So, for
the students that are seeking the distinguished level, which translates to eligibility
for top 10 percent, they're going to have to go through the pathways that exist in
their school district.

S. KING: So, are you saying that if they do not have an endorsement either, one,
that they're interested in or, two, that's available, they would no longer be
considered for the ton 10 percent?

PATRICK: They would not be eligible for the top 10 percent if they do not
complete an ¢ndorsement, as proposed by HB 5. What this amendment does 1s
say that ali-students who complete the foundation program and, in addition,
Algebra iLand one advanced science, would be eligible for the top 10 percent.

S. KING: And that is without an endorsement. s there anything in this bill that
has an option for the endorsement, or is that the whole purpose of your bill—or
your amendment?

PATRICK: The amendment does not do away with endorsements.
S. KING: Correct.

PATRICK: The amendment simply says you do not have to have an endorsement
to be eligible for the top 10 percent. EXHIBIT
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S. KING: So, does that mean that students that, prior to this bill, without passing
your amendment, would no longer be available or qualified to seek the top 10
percent designation if they could not comply with this endorsement? Is that
correct?

PATRICK: That is correct.

S. KING: How many students do you think that might include—you mentioned
over half the school districts are rural, or not metropolitan, so they would,
perhaps, not have the capacity for the amendment—I mean the endorsements. Is
that correct?

PATRICK: Yes, the majority of school districts in the State of ,Texas have less
than 1,000 pupils in the whole school district. Some high schools have 200 or
fewer students, and because of that they are not able to provide the array of
endorsements that we have suggested are required. We'ie talking about the
majority of districts—we're not talking about the mejority of students. The
majority of students are in our urban areas and they have access to these things,
but we're talking about the majority of districts represented by this body.

S. KING: So, in your opinion—one last question. Does this have a negative
impact on the rural students of the State of Texas in regard to them being able to
be qualified for the top 10 percent admission-ic a public university?

PATRICK: The rural and small districts @0 not have the endorsement pathways
that would be available to give students in those districts the choices that they
deserve, to pick the areas that are described i the bill, for example, STEM.
That's not widely available. The raost popular pathway in the state is agriculture,
at the present time.

REPRESENTATIVE ANDERSON: Let me ask you a question that may have
already been dealt with kere, but—so, you're saying that currently there's a
number of schools, pariicularly in rural areas, that do not have access to
endorsement options as far as pathways?

PATRICK: That's coriect. Because of the limited number of courses that they are
able to offer, they can afford to offer, and, more importantly, they have the
teachers to teach the classes, they all report back to me that they struggle with
finding teachers, presently.

ANDERSON: Okay, and so that would make it a much higher hurdle for those
students 111 rural school districts to be able to attain the top 10?

PATRICK: That's correct. The endorsements are required, one endorsement or
more, to be eligible for the top 10 percent. What my amendment simply does is
say that you would be eligible for the top 10 percent if you have completed the
foundation programs and attained distinguished level by completing Algebra I1
and an advanced science. It gives students the option of adding endorsements,
and also in the bill, the performance acknowledgement options are mentioned.
We haven't talked much about that today, but if a student completed dual credit,
AP or IB, PSAT, ACT, SAT, etc., this performance acknowledgement option and
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the endorsement options are yet to be established by the SBOE. We do not know
what courses those will involve, but it will be approximately six courses, which
would take away all the electives that a student would have.

ANDERSON: These options would actually increase the flexibility of HB 5 as
far as its ability to reach more school districts?

PATRICK: That would be the goal, yes. Thank you.

ANDERSON: You bet. In your opinion—and this may be a difficult
question—how long do you think it would take, say the average community
under 1,000 population, to be able to offer the endorsement options both either in
teachers or in space—classroom space or in curriculum?

PATRICK: If HB § passes and it's not amended per my amendment, [ would
hope that they could do that quickly. Whether that's actually going to occur I'm
not sure, because it's also a matter of cost to the district, and so, as Chairman
Aycock mentioned, there would be cost involved for the ‘district.

ANDERSON: So, it may be a year, it may be two years, it may be five
years—those youngsters in those rural communiti¢s may not have access to this,
consequently would be denied access to the top 10 for five or 10 years—for their
whole high school career.

PATRICK: Or for some period of time, until they were able to add these courses
to their curriculum, and until that time ccines they will be limiting their students
to the endorsements or pathways that thiey currently have.

Representative Aycock moved fo'table Amendment No. 30.

The motion to table prevailed by (Record 99): 113 Yeas, 28 Nays, 2 Present,
not voting.

Yeas — Allen; Alvarade; Ashby; Aycock; Bell; Bohac; Bonnen, G.; Branch;
Burkett; Button; Callegari; Capriglione; Carter; Clardy; Cook; Craddick;
Creighton; Crownover; Dale; Darby; Davis, J.; Davis, S.; Deshotel; Dutton;
Elkins; Fallon; Farney; Farrar; Fletcher; Flynn; Frank; Frullo; Geren; Giddings;
Goldman; Gonzaies; Guerra; Harless; Harper-Brown; Herrero; Hilderbran;
Huberty; Hughes; Hunter; Isaac; Kacal; Keffer; King, K.; King, P.; King, T.;
Kleinschmidt; Klick; Kolkhorst; Krause; Kuempel; Larson; Laubenberg;
Lavender; lwcach; Lewis; Longoria; Lozano; Lucio; Martinez; McClendon;
Menéndez; Miles; Miller, D.; Miller, R.; Moody; Morrison; Murphy; Nevarez;
Orr; Otto; Paddie; Parker; Perez; Perry; Phillips; Pickett; Pitts; Price; Raney;
Ratliff; Raymond; Riddle; Ritter; Sanford; Schaefer; Sheets; Sheffield, J.;
Sheffield, R.; Simmons; Simpson; Smith; Smithee; Springer; Stephenson;
Stickland; Taylor; Thompson, E.; Thompson, S.; Toth; Turner, C.; Turner, E.S;
Turner, S.; Villalba; Villarreal; White; Workman; Zedler; Zerwas.

Nays — Alonzo; Anderson; Burnam; Coleman; Collier; Cortez; Davis, Y.;
Eiland; Farias; Gonzdlez, M.; Gonzalez, N.; Gooden; Guillen; Gutierrez;
Hernandez Luna; Howard; Johnson; King, S.; Marquez; Martinez Fischer;
Muiioz; Naishtat; Patrick; Rodriguez, J.; Rose; Strama; Walle; Wu.
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Present, not voting — Mr. Speaker; Bonnen, D.(C).

Absent, Excused — Reynolds.

Absent — Anchia; Canales; Dukes; Oliveira; Rodriguez, E.; Vo.
STATEMENTS OF VOTE

When Record No. 99 was taken, I was in the house but away from my desk.
I would have voted yes.

Canales
I was shown voting no on Record No. 99. I intended to vote yes.
S. King

HR 1134 - ADOPTED
(by Dutton)

Representative Dutton moved to suspend all necessary rules to take up and
consider at this time HR 1134.

The motion prevailed.

The following resolution was laid before the house:

HR 1134, In memory of Frank Thompscn, Jr., of Houston.
HR 1134 was unanimously adopted by-a rising vote.

On motion of Representative Duiten, the names of all the members of the
house were added to HR 1134 as sigiiers thereof.

CSHB 5 - (consideration continued)
Amendment No. 31
Representative Branck oftered the following amendment to CSHB 5:
Floor Packet Page No. 62

Amend CSHB 5 thouse committee printing) on page 12 by striking lines
23-26 and substituting the following:

(c-2) In adopuing rules under Subsection (c-1), the State Board of Education
shall:

(1)tequire a student in order to earn any endorsement to successfully
complete four credits in mathematics, which must include:

" (A) the courses described by Subsection (b-1)(2); and

(B) an additional advanced mathematics course authorized under

Subsection (b-2) or an advanced career and technology course designated by the
State Board of Education as containing substantively similar and rigorous
academic content to such an advanced mathematics course; and

(2) develop additional curriculum requirements for cach endorsement
with the direct participation of educators and business and industry
representatives.

Amendment No. 31 was adopted.
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(3)[€] other factors for determining sufficient student attainment of
postsecondary readiness.

(b) This section applies beginning with the 2013-2014 school year.

(13) In the recital to amended Section 51.3062, Education Code, and strike
"by amending Subsection (i) and adding Subsections (g-2) and (g-3)" and
substitute "by adding Subsection (g-3)".

(14) Strike amended Section 51.3062(1), Education Code.

(15) Strike added Section 51.3062(g-2), Education Code.

(16) In amended Section 56.3041(a)(2)(A)(i1), Education Code, strike
"Section 51.3062(p) orfs] (q)[serte—]" and substitute "Section 51.3062(p), (q),
or (g-1)".

(17) Add the following appropriately numbered SECTION to read as
follows:

SECTION . (a) Eftfective September 1, 2013, the following provisions
of the Education Code are repealed:

(1) Sections 29.190(b) and (¢); and
(2) Section 39.025(a-3).
(b) Effective September 1, 2014, the followisg provisions of the Education
Code are repealed:
(1) Section 28.002(q);
(2) Section 28.0212(¢e) and (g);
(3) Sections 28.025(b-6), (b-8), and (g);
(4) Section 39.0822; and
(5) Sections 39.0823(b) and (¢).

Amendment No. 3 was adopted
HB 5 - STATEMENT OF LEGISLATIVE INTENT

REPRESENTATIVE HERRERO: I supported HB 5 yesterday, and I intend to do
that today, as well, on“third reading. In knowing that there are certain
implementations, if you-will, through HB 5 that affect public schools, I think
that's part of the equation, if you will, in helping improve our public schools and
our neighborhood schools. The other part, in my opinion, deals with the funding
for our public scheols. And so, when we look at today's calendar, for example,
we have, obviously, HB 5 that deals with accountability and assessment with
respect to public schools, and then, we also have HB 4, then, that deals with
water and the funding structure for water projects. And so, my question is, when
will we, as.a body, be able to discuss public school finance, where we, as a body,
can do what we can to advocate for our constituents and our neighborhood
schools, our children, our teachers, that are faced with circumstances, where,
because of cuts that were made last legislative session, are having now
overcrowded classrooms, student-teacher ratios that are not what we would want
under ideal circumstances. And my question to you is, will we, and, if so, when
will we have the opportunity to address school finance as a body?

REPRESENTATIVE AYCOCK: I think there are two parts to your question,
actually. The first deals with the amount of money we will put into the system. I

think that discussion will occur very quickly. As we come to the budget, I think
EXHIBIT

6535
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people will have an opportunity, as always, to discuss that amount of money and
move money around within that budget. We'll have a long day, as you know, that
day that discusses that amount. I think the harder question is what I call the
distribution model, some people call it the formula, but it's really a distribution
model of which schools get the money, how it's distributed. Thus far, it's my
understanding, and ['m not on the Appropriations Committee, but it's my
understanding that the amount of money that has been put in, so far, is
substantial, perhaps not adequate in many people's minds, but substantial. And
that money has been directed to, at first, removing that RPAF. I think when we
come to the budget, you will see that RPAF goes back to 1, is the plaity and that is
my understanding, as I understand it presently. ['m not going to-speak for the
Appropriations Committee. I might not ought to be having this-discussion even,
but I think the question will be, do we restore that and where does the rest of the
money go? And I think most of it will go to raise the lower tier of schools, and [
hope that the body will, in fact, move the bottom up, asw¢ say, and try to move
that bottom up.

HERRERO: And I think that is a step in the right ditection, and I guess, the first
part of your answer was, how much money. And ©'think we heard yesterday, if I
understood correctly, Chairman Pitts, in answering questions from Representative
Burnam, that the budget in 2014-15 does not restore the $5.4 billion cuts to
public education, and that the amount in the supplemental budget also would not
fully restore the cuts that were made to-public education. And so, there's that
discussion, and I know that you indicaicd that it depends on what we think is
adequate, and it may depend on who we're talking about, and the districts that we
cach respectively represent, but that's part of why I'm bringing this up, because
we each have different opinions on what that amount may be and how we think
we can better structure a school-funding formula that allows for there to be
equality, if you will, across. tie state. And, to your knowledge, is there a time
when we, as a body, will be able to address public school funding on the house
floor during this regular scssion?

AYCOCK: My commitiee does not have a bill before it that we are considering to
that end, and beyond that, I do not know of a vehicle that is likely to be
considered, at this ©ime, regarding that distribution formula. Quite candidly, when
the legislature. has attempted, in the past, to model and craft a distribution formula
ahead of a court order, it has not been very successful, historically. It has always
had to come-back and say, "Well, the court didn't like what we did." To that end, [
think many in the body will probably propose that we wait for that court order,
and say, "Judge, what do you want us to do, with the distribution model in
particular?" That court case will also, as you well know, address adequacy; 1t will
address equity; it will address a number of issues that are before the court, and
there will be litigance in that issue. And I understand the argument about, we
need to decide the issue independent of the courts, but historically, that has not
been a real successful operation. And so, I'm one of those guys that would
probably say, "Let's get a court order before we know what we're going to do,
before we do the distribution model." To that end, I will also be one of those guys
that say, "If there's money available, we need to put it in public schools."
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HERRERO: And thank you for saying that, and I respectfully disagree with the
approach on waiting for the judicial branch to dictate to the legislature something
which, by constitution, is a responsibility of the legislative body.

AYCOCK: T understand the frustration.

HERRERO: And part of the frustration that compounds it is the fact that we're
not, at this point, instead of addressing the issue up front and funding public
education first, as a priority, as [ think it should be, the monies that we do have,
that we obviously know are limited, but the monies that we do have, we're
spending it elsewhere, not in public education. And that's where the frustration,
In my opinion, gets compounded, because, let's assume that the court comes back
and tells us, "You need some X amount of money," but we've already
appropriated it somewhere else. And I think we're digging. ourselves in a hole
that we may not be able to get ourselves out of, and this is where I think the
priorities of the legislature should be such that we make public education the
number one priority, and that we fully restore the cuts 19-public education so that
teachers are in better circumstances to ensure that our children, no matter who
they are, are able to achieve the highest potential that they can, whether it be
going into a trade or a four-year university. And-ihis 1s where [ think it is creating
a situation where we may want there to be success in public education through
these assessments and accountability stapdards, but unless we provide the
resources and the tools to accomplish thai-goal, we may fall short. And it's not
due to any direct result of your efforts; because, as I mentioned before, you've
done an outstanding job as it pertains ‘to accountability and assessment, but [
would urge you, as well as the speaker and every member here, to make sure that
we make public education a priority. Because we have to make sure that we meet
our constitutional obligation arid that we provide an equal education to every
student, so that, no matter what their dreams are, that they are achieved and we
have success when it comes.to public education.

AYCOCK: And I pledge o join you on trying to find adequate resources for all
our children, in every Hrogram, in every district in the state, and I will join you in
that effort.

PARLIAMENTARY INQUIRY

HERRERO: ‘Mr. Speaker, if I'm an individual that wishes to make public
education a.priority, specifically, public school finance a priority, and given that
there isn't currently a bill within the public education committee, what would be
the avenue for me, as a member, to bring public education—public school finance
to the forefront, so that we as members can decide where public education falls
within the spending priorities of the state?

SPEAKER STRAUS: Mr. Herrero, you can either introduce another bill or you
can speak with the chairman of Appropriations.

HERRERO: In order to file the bill, would I need to get permission from the
body to file the bill after the filing deadline?

SPEAKER: That's correct.
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HERRERO: And would that be—would that request require recognition from
the speaker or would it be a motion that ['m able to make pursuant to the rules?

SPEAKER: Mr. Herrero, the chair has recognized everyone who has made that
request.

REMARKS ORDERED PRINTED

Representative Herrero moved to print remarks between Representative
Aycock and Representative Herrero and between Speaker Straus and
Representative Herrero.

The motion prevailed.

HB 5§, as amended, was passed by (Record 116); 147 “Veas, 2 Nays, 1
Present, not voting.

Yeas — Allen; Alonzo; Alvarado; Anchia; Anderson; Ashby; Aycock; Bell;
Bohac; Bonnen, D.; Bonnen, G.; Branch; Burkett; Bumam; Button; Callegari;
Canales; Capriglione; Carter; Clardy; Coleman; Collier: Cook; Cortez; Craddick;
Creighton; Crownover; Dale; Darby; Davis, J.; Davis, S.; Davis, Y.; Deshotel;
Dukes; Dutton; Filand; Elkins; Fallon; Farias; Faitiey; Farrar; Fletcher; Flynn;
Frank; Frullo; Geren; Giddings; Goldman; Gonzales; Gonzalez, M.; Gooden;
Guerra; Guillen; Gutierrez; Harless; Harper-Brown; Hernandez Luna; Herrero;
Hilderbran; Howard; Huberty; Hughes; Hunter; Isaac; Johnson; Kacal; Keffer;
King, K.; King, P.; King, S.; King, T.; Kleinschmidt; Klick; Kolkhorst; Krause;
Kuempel; Larson; Laubenberg; Lavender; Leach; Lewis; Longoria; Lozano;
Lucio; Marquez; Martinez; Martinez  Fischer; McClendon; Menéndez; Miles;
Miller, D.; Miller, R.; Moody; Motitson; Mufioz; Murphy; Naishtat; Nevarez;
Oliveira; Orr; Otto; Paddie; Parker; Patrick; Perez; Perry; Phillips; Pickett; Pitts;
Price; Raney; Ratliff; Raymend; Reynolds; Riddle; Ritter; Rodriguez, E.;
Rodriguez, J.; Rose; Sanford; Schaefer; Sheets; Sheffield, J.; Sheffield, R.;
Simmons; Simpson; Smith; Smithee; Springer; Stephenson; Stickland; Taylor;
Thompson, E.; Thompson; S.; Toth; Turner, C.; Turner, E.S.; Turner, S.; Villalba;
Villarreal; Vo; Walle; Wiiite; Workman; Wu; Zedler; Zerwas.

Nays — Gonzalez, N.; Strama.

Present, not voting — Mr. Speaker(C).
HB 281 ON THIRD READING
(by Lucio, Carter, and Alvarado)

HB 281, A bill to be entitled An Act relating to the right of one immediate
family member of certain deceased peace officers to make an oral statement
regarding the terms of a plea bargain agreement.

HB 281 was passed by (Record 117). 149 Yeas, 0 Nays, | Present, not
voting.

Yeas — Allen; Alonzo; Alvarado; Anchia; Anderson; Ashby; Aycock; Bell;
Bohac; Bonnen, D.; Bonnen, G.; Branch; Burkett; Burnam; Button; Callegari;

Canales; Capriglione; Carter; Clardy; Coleman; Collier; Cook; Cortez; Craddick;
Creighton; Crownover; Dale; Darby; Davis, J.; Davis, S.; Davis, Y.; Deshotel;



