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DIGEST AND PURPOSE

Currently, throughout the many crimina courts of Texas 254 counties the variety of indigent defense
systemsresult in alack of uniformity in sandards and quality of representation among those many
indigent defense systems. As proposed, S.B. 7 provides for added order, accountability, and quality
control of the stat€' s provisons relating to indigent defense.

RULEMAKING AUTHORITY

Rulemaking authority is expresdy granted to the Texas Indigent Defense Council in SECTION 11
(Section 85.004, Government Code) of thishbill.

SECTION BY SECTION ANALYSS

SECTION 1. AmendsArticle 1.051, Code of Crimina Procedure, by amending Subsection (c) and
adding Subsection (i), asfollows:

(¢) Requiresacourt, rather than the court, authorized under Article 26.04 to appoint counsel
for indigent defendants in the county to appoint counsel as soon as possible, but not later than
72 hours after the defendant’ s request for gppointment of counsd is received by the court or
designated gppointing authority if the county has fewer than 250,000 residents, and not later
then 24 hours after the defendant’ s request for gppointment of counsd is received by the court
or designated gppointing authority if the county has 250,000 or more resdents. Requiresthe
court to gppoint an attorney to represent a person accused of acriminad offense under this
aticle article 15.17, and article 26.04 whether or not forma changes have been filed with the
court. Deletes exigting text pertaining to representing the defendarnt.

[Bill as drafted does not contain a Subsection (i).]

SECTION 2. Amends Article 14.06(a), Code of Crimina Procedure, to require the person making an
arrest, except as provided by Subsection (b), in each case enumerated in this Code, to take the person
arrested or have the person taken without unnecessary delay, but not later than 24 hours after making
the arrest, before the magistrate who may have ordered the arrest, before some magidtrate of the
county where the arrest was made without an order, or, if necessary to provide more expeditioudy to
the person arrested the warnings described by Article 15.17 of this Code, before a magistratein a
county bordering the county in which the arrest was made.

SECTION 3. Amends Article 15.17(a), Code of Crimina Procedure, to delete existing text pertaining
to the right to request appointment of counsel. Requires the magistrate to dso clearly inform the person
arrested of the person’ s right to request the appointment of counsd if the person cannot afford counsd!.
Requires the magidirate to individualy inform each arrested person how to request counsel in a manner
understood by the arrested person. Requires the magistrate to cause to be rendered reasonable
assgance to the arrested person in completing any forms necessary to request counsel at that time.
Requires the magidrate to appoint counsd if the person arrested requests appointment of counsdl and is
indigent and if the magidrate is authorized under Article 26.04 to gppoint counsd for indigent
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defendants in the county. Requires the magidtrate to immediately transmit, or cause to be transmitted,
the forms requesting gppointment of counsd to the appointing authority designated under Article 26.04
for appointment of counsd if the magidtrate is not authorized to gppoint counsel. Requires arecord to
be made by written forms or other method authorized and adopted under Article 26.04 documenting
that the person arrested was advised of the person’sright to request the gppointment of counsdl, that
the person was asked whether the person wished to request appointment of counsel, and whether or
not he made such arequest. Makes a conforming change.

SECTION 4. Amends Article 26.04, Code of Crimina Procedure, as follows:

Art. 26.04. New heading: PROCEDURES FOR APPOINTING COUNSEL. (d) Requires
the judges of the county courts, Statutory county courts, and district courts having jurisdiction
over criminal cases in each county, as awhole, by locd rule, to adopt and publish written
procedures for timely and fairly appointing counsd for indigent defendants in the county
congstent with the procedures for appointing counsal under Articles 1.051, 15.17(a), 26.04,
26.05, and 26.052 of this code.

(b) Requires procedures adopted under Subsection (a) to authorize only the judges of
the county courts, statutory county courts, and district courts having crimind jurisdiction
in the county or their authorized designee to gppoint counsd for indigent defendantsin
the county, and gpply to each gppointment of counsdl made by ajudge or authorized
designee in the county.

(c) Requiresthe court or designee, whenever a court, rather than the court, or
designee authorized under Subsection (@) to gppoint counsd for indigent defendantsin
the county determines that a defendant accused of , rather than charged with, afelony or
ajallable misdemeanor isindigent or that the interests of justice require representation
of adefendant in acrimina proceeding, to gppoint one or more practicing atorneysto
defend the accused in accordance with procedures adopted and published under
Subsection (). Requires the court, except as provided by Subsections (d) and (e), to
gppoint an attorney from public appointment lists using afar system of rotation.
Requires a public gppointment list of attorneys qudified to provide representation in
jailable misdemeanor cases in the county to be established by formad action of the
judges of the county courts and statutory county courts having jurisdiction over
misdemeanor casesin each county. Authorizes those judges, where deemed
gppropriate, to establish more than one appointment list graduated according to the
seriousness of the aleged misdemeanor and the attorney’ s qualifications to provide
representation in misdemeanor cases with that degree of seriousness. Requires a public
gppointment ligt of attorneys qudified to provide representation in felony casesin the
county to be established by formad action of the judges of the didtrict courts having
jurisdiction over fdony casesin each county. Authorizes those judges, where deemed
appropriate, to establish more than one appointment list graduated according to
seriousness of the dleged fdony and the attorney’ s qudifications to provide
representation in felony cases with that degree of seriousness. Requires the court or
designated appointing authority to gppoint attorneys from among the next four names on
the authorized gppointment list in the order in which the attorneys names gppear on the
ligt, unless the court sates on the record good cause for appointing an atorney out of
order. Requires any attorney who is not gppointed in order to remain next in order on
the rotation list. Setsforth requirements for the gppointment list. Requiresthe court, in
adeath pendty case, to gppoint counsd in accordance with the provisons of Article
26.052.

(d) Authorizes, in a county in which a public defender is gppointed under Article

26.044, the court or designee authorized under Subsection (@) to appoint counsd for
indigent defendantsin the county, to appoint the public defender to represent the
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defendant in accordance with guidelines established for the public defender.

(&) Authorizestwo-thirds of the judges of the county courts, statutory county courts,
and didtrict courts having jurisdiction over crimina casesin a county, by forma action,
to establish an dternative procedure for gppointing counsd for indigent defendantsin
the county. Requires, in that event, the written procedures adopted and published
under Subsection (a) to specify county-wide procedures that meet certain criteria

(f) Authorizes courts, in a county in which an adternative procedure for gppointing
counsdl is established as provided by this subsection and is gpproved by formal action
of the county officids who dlocate funding for indigent defense services in the county,
to appoint attorneys to represent defendants by using the alternative procedure.

(9) Requires an atorney gppointed under this article, rather than subsection, to make
every reasonable effort to contact the defendant not later than 24 hours after the
attorney is appointed an interview the defendant as soon as practicable, and represent
the defendant until charges are dismissed, the defendant is acquitted, appeds are
exhausted, or the attorney is relieved of the attorney’ s duties by the court or replaced
by other counsel for legd cause stated on the record.

(h) Providesthat an attorney who fails to comply with Subsection (f)(1) is subject to
being replaced by other counsdl.  Requires an attorney’ s repeated or willful falureto
comply to result in remova from congderation for gppointment to represent indigent
defendants in the future.

(i) Requires procedures adopted and published under Subsection (a) to specify the
procedures used in the county to determine whether a defendant isindigent so asto
warrant appointment of counsdl.

() Setsforth the only factors which may be considered in determining whether a
defendant isindigent. Deletes exigting text pertaining to requirements of the court and
the defendant’ s posting of bail. Prohibits the court from considering whether the
defendant has posted or is cgpable of posting bail as afactor in determining whether a
defendant isindigent. Deletes exiging text pertaining to denying gppointment of
counsdl. Requires the standards and procedures established to determine whether a
defendant isindigent to apply equaly to al defendants whether in custody or released
on ball.

(k) Authorizes the gppointing authority, in establishing standards and procedures for
determining whether a defendant is indigent as provided by Subsection (h) and (i)
above, to adopt the standards established by the Texas Equal Accessto Justice
Foundation or the federd Legd Services Corporation for determining whether an
indigent person is digible for civil legd assstance.

() Reetters exigting Subsection (C).
(m) Reletters existing Subsection (d) and makes a nonsubstantive change.

(n) Providesthat a person determined by the court to be indigent is presumed indigent
unless there occurs amateria change in financid circumstances. Authorizes the
defendant, the defendant’ s counsdl, or the attorney representing the state, if thereisa
materia change in financid circumstances after a determination of indigency or
nonindigency is made, to move for reconsderation of the determination. Reletters
existing Subsection ().
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(0) Requiresthe procedures adopted and published under Subsection (@) to specify
procedures that ensure that no indigent defendant charged with a jailable misdemeanor
or fony is required to communicate with a prosecutor regarding the offense prior to
gppointment of and an opportunity to confer with defense counsd, or an informed
waiver of counsel by the defendant on the record in open court.

(p) Reetters exigting Subsection (f).
SECTION 5. Amends Article 26.044, Code of Criminal Procedure, as follows:
Art. 26.044. New heading: PUBLIC DEFENDER. (&) Defines“pubic defender.”

(b) Authorizes the commissoners court of any county, on written gpprova of ajudge
of the county courts, statutory county courts, or district courts having jurisdiction over
crimina cases in the county, to gppoint a governmenta entity or nonprofit corporation,
rather than one or more attorneys, to serve as a public defender. Deletes existing text
pertaining to having four county courts and four district courts. Authorizes a public
defender to agree to serve more than one county. Authorizes the commissioners courts
of two or more counties to enter a written agreement to jointly fund and appoint a
regiond public defender. Requires the commissioners court, in appointing a public
defender under this subsection, to specify certain specific information.

(¢) Requires the commissioners court, before gppointing a public defender under
Subsection (b), other than public defender offices in existence on the effective date of
this statute, to solicit proposas for the public defender office. Sets forth requirement

for aproposd.

(d) Requiresthe commissioners court, after consdering each proposal for the public
defender office submitted by a governmenta entity or nonprofit corporation, to select a
proposa that reasonably demondtrates that the proponent will provide adequate qudity
representation for indigent defendantsin the county. Requires the commissioners court,
in selecting a proposd, to consder certain specific criteria

(e) Reguiresthe appointee or the appointee’ s executive director, if the appointeeisa
nonprofit corporation, to meet certain specific criteria

(f) Providesthat a, rather than the, public defender is entitled to receive an annua
sdary and rembursement for expenses incurred in operating the public defender office
in amounts, rather than an amount, fixed by the commissioners court and paid out of the
appropriate county fund.

(9) Authorizes a public defender to employ and supervise atorneys, investigators, and
other personnel necessary to perform the duties of the public defender office as
specified by the commissioners court under Subsection (a)(1).

(h) Prohibits an atorney employed by a public defender, except as authorized by this
article, from certain pecific activities.

(i) Requiresthe term of gppointment for a chief public defender to be designated by the
commissioners court, but not less than four years.

(j) Authorizes a public defender to be removed only if certain specific conditions are
met.

(k) Authorizes a public defender to refuse an gppointment under Article 26.04(d) if
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certain conditions are present.

() Ddetes previous Subsection (€) pertaining to the remova of a public defender.
Déeetes previous Subsection (f) pertaining to requirements of a public defender.

Déeetes previous Subsection (h) pertaining to compensation to an attorney other than a public
defender. Deletes previous Subsection (i) pertaining to appointment of another attorney.
Déeletes previous Subsection (j) pertaining to fees.

SECTION 6. Amends Article 26.05, Code of Crimina Procedure, as follows:

(& Requires a counsd, other than an attorney with a public defender, appointed to represent a
defendant in a crimina proceeding, including a habeas corpus hearing, to be paid a reasonable
attorney’ s fee for performing the certain specific services, based on the time and labor required,
the complexity of the case, and the experience and ability of the appointed counsel. Deletes
exidting text pertaining to reimbursement for expenses.

(b) Requiresdl payments made under this article to be paid in accordance with a schedule of
fees adopted by forma action of the judges of the county courts, statutory county courts, and
digtrict courts having jurisdiction over crimind casesin each county. Deletes existing text
pertaining to crimind court judges.

(¢) Requires each fee schedule adopted to state reasonable minimum and maximum hourly
rates taking into consderation overhead costs and customary rates charged for smilar lega
services in the community and provide aform for the gppointed counsel to itemize, rather than a
form for reporting, the types of services performed. Deletes exigting text pertaining to rates.
Requires no payment to be made under this until the form for itemizing, rather than reporting,
the service performed is submitted to the county auditor or the person designated by the
commissioners court, if the county does not have a county auditor, in accordance with the fee
schedule for that county. Deletes existing text pertaining to gpprova by the court. Requires the
county auditor or the person designated by the commissioners court, not later than the 30th day
after the date an application for payment of afeeisreceived under this article, to determine the
amount due and pay that amount to the appointed counsdl. Authorizes the county auditor or
other designated person, in determining the amount due, to solicit the opinion of the presiding
judge of the court in which the crimina proceeding was held as to whether the itemized services
were reasonably necessary. Requires the opinion of the judge to be included in the record of
the crimina proceeding.

(d) Requiresacounsd in anon-capital case, other than an attorney with a public defender,
appointed to represent a defendant under this code to be reimbursed for reasonable expenses
incurred with prior court gpprova in the manner provided for capital cases by Articles
26.052(f) and (g). Authorizes a counsdl, other than an attorney with a public defender,
appointed to represent a defendant under this code to be reimbursed for expenses incurred
without prior court gpprova in the manner provided for capital cases by Article 26.052(h).

(e) and (f) Reletters existing Subsections.

(9) Authorizes rembursements of expensesincurred for purposes of investigation or expert
testimony to be paid directly to a private investigator licensed under Chapter 1702 (Private
Investigators and Private Security Agencies), Occupations Code, rather than under the Private

Investigators and Private Security Agencies Act (Article 4413(29bb), V.T.C.S,, or to an
expert witness in the manner designated by gppointed counsel and approved by the court.

SECTION 7. Amends Chapter 71C, Government Code, by adding Section 71.0351, asfollows:
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Sec. 71.0351. INDIGENT DEFENSE INFORMATION. (@ Requiresthe county auditor
or the person designated by the commissioners court, if the county does not have a county
auditor, to prepare and send to the Texas Judicid Council’s (TJC) Office of Court
Adminigtration (OCA), not later than September 30 of each year, areport that satisfiesthe
requirements of Subsections (b) and (c). Requires each district and county clerk, as aduty of
their office, to cooperate with the county auditor or the person designated by the commissioners
court and the commissioners court in retrieving information for incluson in the report.

(b) Setsforth requirements of the report.

(c) Provides additiona requirements of the report.

SECTION 8. Repeders.

. Section 26.041(Assistance for Court-Appointed Counsdl in Harris County), Code of
Crimina Procedure.

. Section 26.042 (Tarrant County Public Defender), Code of Criminal Procedure,
. Section 26.043 (Public Defender in Wichita County), Code of Crimina Procedure.

. Section 26.045 (Public Defender in 33rd Judicia District, Public Defender in Colorado
County), Code of Crimina Procedure.

. Section 26.046 (Public Defender in Webb County), Code of Crimina Procedure.

. Section 26.047 (Public Defender in Colorado County), Code of Crimina Procedure.

. Section 26.048 (Public Defender in Cherokee County), Code of Crimina Procedure.
. Section 26.049 (Public Defender in Tom Green County), Code of Crimina Procedure.

. Section 26.050 (Public Defender in 293rd and 365th Judicia Disgtricts), Code of
Crimina Procedure.

. Section 26.058 (Public Defender in Aransas County), Code of Crimina Procedure.
SECTION 9. Makes application of this Act prospective.
SECTION 10. Requires acounty auditor or other person designated under Section 71.0351,
Government Code, as added by this Act, to send to OCA of TJC thefirst report required by that
section on or before September 30, 2002.
SECTION 11. Amends Title 2, Government Code, by adding Chapter 85, as follows:
Sec. 85.001. DEFINITIONS. Defines “council,” “member,” “ executive administrator,”
“crimes,” “juvenile offense,” “counsd gppointed to represent indigent persons,” “ad hoc

assigned counsdl program,” “ contract defender program,” “public defender program,” and
“indigent defense support services.”

Sec. 85.002. ESTABLISHMENT OF THE TEXAS INDIGENT DEFENSE COUNCIL.
(@ Providesthat this Act establishes the Texas Indigent Defense Council (council) as an entity
within thejudicid branch of government adminigratively attached to the OCA.

(b) Requires the council to exercise its prescribed powers independently of the
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executive director of OCA.

(¢) Requiresthe council to be alegd entity. Setsforth authorizations granted to the
coundil.

(d) Requiresthe executive director of OCA to provide genera administrative support
to the council. Defines “generd adminigrative support.”

() Requiresthe budget of the council to be apart of TIC'sbudget. Requires the
council to consult with the executive director of OCA. Requires the executive director
of OCA to assst the council in preparing and presenting to the legidature the council’s
budget. Requires the council to have find authority with respect to preparation of its
budget and with respect to representation of matters pertaining to the council before the
legidature.

(f) Prohibits the executive director of OCA from reducing or modifying the budget of
the council or using funds appropriated to the council without the gpprova of the
council.

Sec. 85.003. COMPOSITION OF THE COUNCIL. (a) Setsforth the composition of the
coundl.

(b) Requires members of the council to be gppointed to serve staggered terms of Six
years. Prohibits amember of the council from serving more than two successive terms.

(¢) Requiresformer judges or law professors gppointed to the council to have
ggnificant specidized legd knowledge or expertise in the area of indigent crimind
defense or the adminidration of indigent defense sysems. Requires al persons
gppointed to the council to have demongtrated a strong commitment to quaity
representation in indigent defense matters.

(d) Prohibits a person currently employed or serving as a prosecutor, law enforcement
officid, or any active employees of such persons, from being nominated or gppointed to
or serving on the council. Prohibits a person who has served as a prosecutor or law
enforcement officid, or as an employee of such persons, within the five years preceding
gopointment, from serving on the council.

(e) Prohibitsamember of the council from being an active or former judge, except as
provided in Subsection () of this section.

() Requires each member of the council to serve until a successor in office has been
gppointed. Requires vacancies to befilled by gppointment for the unexpired term.
Requires remova of council membersto be in accordance with policies and procedures
adopted by the council.

(9) Requiresthe council to dect achair from among its members, to serve for aterm of
oneyear. Authorizesthe chair to serve up to three successve terms as chair.

(h) Requiresinitia appointments to the council to be made by September 1, 2001.
Requires appointments to the council, theregfter, to be made by September first of the
year in which aterm has expired. Requires gppointments to fill vacancies for unexpired
terms on the council to be made within 90 days of the position becoming vacant.

Sec. 85.004. CONDUCT OF COUNCIL BUSINESS. (a) Providesthat eight members
condtitute a quorum for the transaction of business. Requires action by the council to require a

SRC-JBJSB. 7 77(R) Page 7 of 9



concurrence of amgority of those present, but in no event less than sx members of the council.

(b) Requiresthe council to meet at least quarterly and at such other times asit deems
necessary or convenient to perform its duties. Requires meetings of the council to be at
such places as the council determines.

(c) Providesthat al members of the council are entitled to vote on any matters coming
before the council unless otherwise provided by rules adopted by the council.

(d) Prohibits council members from receiving compensation. Provides that council
members are entitled to be paid necessary subsistence and travel expensesin
accordance with the applicable provisons of the Government Code.

(e) Requiresthe council to gppoint an executive director to hire such personnel as may
be necessary to properly discharge the duties assgned to the council under this
subchapter, and to supervise and direct the council’ s Saff in carrying out those
functions.

(f) Requiresthe council to monitor and evauate the performance of the executive
director and the council’ s saff, and establish employee personnd policiesfor the
counal.

Sec. 85.005. POWERS AND DUTIES OF THE COUNCIL. (a) Development of
Standards. Authorizes the council to develop standards governing the provision of services a
trid, on gpped, and in post-conviction proceedings, under thisarticle. Setsforth certain
policies and standards to be developed by the council.

(b) Enforcement of Standards. Provides that the council has the authority to take
certain enumerated actions.

(¢) Compilation and Reporting of Information Regarding Indigent Defense. Setsforth
requirements for the council relaing to the compilation and reporting of information.

(d) Supervison of Appointed Counsel Assistance Program (ACAP). Setsforth
requirements for the council pertaining to its powers and duties relaing to the
Appointed Counsdl Assistance Program.

(e) Provison of Technica and Financid Assstance to Counties. Setsforth
requirements for the council pertaining to its powers and duties relating to assstance to
counties.

Sec. 85.006. CREATION OF APPOINTED COUNSEL ASSISTANCE PROGRAM;
POWERS AND DUTIES OF PROGRAM. (8 Provides that, within the council, ACAPis
established.

(b) Authorizes ACAP, upon request, as provided in Subsection (3) of this section, to
provide defense sarvices, including but not limited to those specified in this section, in
any crimina casein any county in the state in which an indigent defendant is charged
with acapitd or firs-degree felony.

(¢) Requires ACAP to asss countiesin meeting their condtitutiond obligationsto
provide effective legd representation to indigent persons accused of capitd or firgt-
degree felonies, and promote the improvements of the qudity and delivery of defense
services provided to such defendants by certain specific actions.
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(d) Officealegd Entity; Acceptance and Use of Funds. RequiresACAPto bea
legdl entity. Setsforth authorizations granted to ACAP. Authorizes ACAP to accept
funds, grants, and gifts from any public or private source. Requires any funds received
to be used to carry out the purpose of ACAP.

(e) Compostion of ACAP. Requiresthe chief council of ACAP to employ, with the
advice and consent of the council and its chair, as many assstant counsd and other
support staff as may be necessary to discharge ACAP s responsibilities under this Act.

(f) Chief Counsdl of ACAP. Requiresthe chief counsel of ACAP to be appointed by
the council. Setsforth requirements for the term, remova, and replacement of the chief
counsd.

(9) Qudificationsfor Chief Counsel of ACAP. Setsforth certain quaifications
required of the chief counsd.

(h) Qudifications for Assgstant Counsd of ACAP. Setsforth certain qudifications
required of the assistant counsdl employed by ACAP.

SECTION 17. Amends Article 26.052, Code of Crimina Procedure, as follows:

(d) Requirestheloca sdlection committee created in each adminigrative judicid region
(committee) under Section 74.042 (Adminigtrative Regions), Government Code, to adopt
gtandards for quaifications of attorneys to be appointed to represent indigent defendants in
capital felony casesin which the sate is seeking the death pendty. Setsforth sandards
required of an attorney in order to be considered eligible to be appointed to represent an
indigent defendant in a capital felony case in which the sate is seeking the degth pendlty.
Requires the committee to prominently post the standards in each didtrict clerk’s office in the
region with alist of attorneys qualified for gppointment. Requires the committee, upon request,
to review thelig of attorneys qudified for appointment, in consultation with the council, to
ensure that each attorney on the list isin compliance with the requirements of this chapter.
Requires the presiding judge of the ditrict court in which a capitd felony caseisfiled to gppoint
two attorneys quaified under this chapter to represent an indigent defendant as soon as
practicable after charges are filed, unless the state gives notice in writing that the deeth penalty
will not be sought in the case.

Sec. 85.007. ANNUAL BUDGET. Requiresthe chief counsd to prepare and
tranamit to the council an annua budget showing dl anticipated expenses of ACAP for
the following fiscd year. Requiresthe ACAP fiscd year to be the same as the state's
fiscd year.

SECTION 12. Effective date: September 1, 2001.
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