BILL ANALYSIS

Senate Research Center C.S.SB. 161
78R6419 IMM-D By: Nelson
Health and Human Services

2/27/2003

Committee Report (Subgtituted)

DIGEST AND PURPOSE

Currently, the Texas Department of Hedlth (TDH) has indications that enforcement sanctions are
inadequate in some of the professiond licensing programs. As proposed, S.B. 161 grants licensing
programs the authority to issue emergency suspension of alicense to practice, to assess adminigrative
pendties to strengthen regulatory efforts, and to include civil and crimina pendtiesto further sanction
individuas who are out of compliance, while ensuring sandardization and congstency of enforcement
measures for licensing programs housed within TDH.

RULEMAKING AUTHORITY

This bill does not expresdy grant any additiona rulemaking authority to a state officer, inditution, or
agency.

SECTION BY SECTION ANALYSS

SECTION 1. Amends Chapter 2031, Occupations Code, by adding Section 203.405, as follows:

Sec. 203.405. EMERGENCY SUSPENSION. (a) Requiresthe midwifery board, or a
three-member committee designated thereby, to temporarily suspend the letter of
documentation of a midwife should evidence or information indicate that continued practice by
that midwife conditutes a continuing and imminent threet to public wefare,

(b) Authorizesthe suspension of aletter of documentation without notice or hearing on
the complaint under certain circumstances.

(0) Requiresthe State Office of Adminigrative Hearings (SOAH) to hold preliminary
and final hearings regarding such atemporary suspension within a certain time frame.

SECTION 2. Amends Chapter 352F, Occupations Code, by adding Section 352.254, as follows:
Sec. 352.254. EMERGENCY SUSPENSION. (a) Requiresthe Texas Department of
Hedth (TDH), to temporarily suspend an optician’'s certificate of registration should evidence
or information indicate that continued practice by that certificate holder congtitutes a continuing
and imminent threat to public welfare.

(b) Authorizes the suspension of a certificate of registration without notice or hearing
on the complaint under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 3. Amends Chapter 353E, Occupations Code, by adding Section 353.2025, as follows:

Sec. 353.2025. EMERGENCY SUSPENSION. (a) Requires TDH to temporarily suspend
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the contact lens digpensing permit of a permit holder should evidence or information indicate
that continued practice by that permit holder congtitutes a continuing and imminent threet to
public welfare.

(b) Authorizes the suspension of a permit without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and fina hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 4. Amends Chapter 401J, Occupations Code, by adding Section 401.460, as follows:

Sec. 401.460. EMERGENCY SUSPENSION. (a) Requiresthe State Board of Examiners
for Speech-Language Pathology and Audiology, or athree-member committee designated
thereby, to temporarily suspend the license of alicense holder should evidence or information
indicate that continued practice by that license holder condtitutes a continuing and imminent
threat to public welfare,

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 5. Amends Chapter 401, Occupations Code, by adding Subchapter L, asfollows:
SUBCHAPTER L. ADMINISTRATIVE PENALTY

Sec. 401.551. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizesthe State
Board of Examiners for Speech-Language Pathology and Audiology (board) to impose an
adminigrative penaty on alicense holder who violates this chapter or the rules or orders
thereof.

Sec. 401.552. AMOUNT OF ADMINISTRATIVE PENALTY. () Establishesthat the
penalty, with each day counting as a separate violation, ranges from $50 to $500 per violation.

(b) Specifiesthe rdevant criteriarequired to be factored into the cdculation of the
pendty.

Sec. 401.553. REPORT AND NOTICE OF VIOLATION AND PENALTY. (a)
Authorizes the commissoner of public hedth (commissoner) or the commissioner’s designee to
inform the board of a violaion and recommend the impaosition and amount of an adminidrative

pendty.

(b) Requiresthe commissioner or the commissioner’ s designee to provide the person,
within 14 days of the report’ s issuance, with awritten notice that includes a summary of
the dleged violation, the recommended adminigrative pendty, and ether information
on the person’ s right to a hearing or the amount of the pendty or both.

Sec. 401.554. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Authorizesthe
person, within 10 days, to accept the determination and penalty or to request a hearing.

(b) Requires the board to approve the determination and impose the pendty if the
person accepts the determination and penalty.
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Sec. 401.555. HEARING. Requiresthe commissioner or the commissioner’s designee to set
a hearing under certain circumstances and to provide written natification of the hearing to the
person. Requires an adminigtrative law judge of SOAH to hold the hearing and to promptly
issue a decison on the violaion and the pendty.

Sec. 401.556. DECISION BY BOARD. Authorizes the board to determine, based on
certain criteria, whether or not aviolation occurred. Requires the board’ s order to include
information on the person’sright to judicia review of the order.

Sec. 401.557. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (&) Requires
the person, within 30 days of the board's order becoming find, ether to pay the pendty or to
filefor judicid review or both.

(b) Authorizesaperson filing for judicid review under Subsection (a) to Stay
enforcement of a pendty in one of two ways. ether by paying the pendty into an
escrow account or provide the court with an appropriate bond; or to request the court
to stay enforcement of the pendty by filing a sworn affidavit sating lack of financid
ability to pay the pendty and providing it to the commissioner of public hedth by
certified mail.

(¢) Authorizes the commissioner or the commissoner’ s desgnee to contest the affidavit
within a gpecified time frame.

(d) Requiresthe court to hold a hearing on the affidavit and to stay enforcement of the
pendty upon verification of facts aleged in the affidavit of inability to pay the pendlty.
Specifies that the burden of proof is on the person filing the affidavit.

Sec. 401.558. COLLECTION OF PENALTY. Authorizes an administrative pendlty to be
collected if it isnot paid and the enforcement of the pendty is not sayed. Authorizesthe
attorney generd to suefor collection of an unpaid pendty.

Sec. 401.559. DETERMINATION BY COURT. Authorizesthe court, if it sustainsthat a
violation occurred, to uphold or reduce the amount of the administrative pendty and to order
the person to pay the full or reduced amount of the penalty.

Sec. 401.560. REMITTANCE OF PENALTY AND INTEREST. Requiresthe court to
order, when its judgment becomes find, that the appropriate amount of the administrative
pendty plus accrued interest be remitted to the person if the person paid the pendty is paid but
reduced or not upheld by the court. Providesthat the interest on such apendty accruesa a
certain rate. Requiresthat a certain time frame be used to calculate the adminigrative penalty.
Requires the court to order the release of a supersedeas bond when its order becomesfind if
the penalty is not upheld or to order the release of a supersedeas bond minus the amount by
which the pendty isreduced if the pendty is reduced.

Sec. 401.561. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 6. Amends Chapter 402K, Occupations Code, by adding Section 402.504, as follows:

Sec. 402.504. EMERGENCY SUSPENSION. (a) Requiresthe committee, or athree-
member subcommittee of committee members designated thereby, to temporarily suspend the
license or permit to fit and digpense hearing instruments of alicense or permit holder should
evidence or information indicate that continued practice by that license or permit holder
congdtitutes a continuing and imminent threet to public welfare.
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(b) Authorizesthe sugpension of alicense or permit without notice or hearing on the
complaint under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 7. Amends Chapter 402L, Occupations Code, by adding Section 402.553, as follows:

Sec. 402.553. CIVIL PENALTY. () Establishesacivil pendty of not more than $5,000 a
day againgt a person who violates this chapter or arule or order of the committee.

(b) Requiresthe atorney generd to bring action for recovery of acivil pendty, a the
request of the committee.

SECTION 8. Amends Chapter 451F, Occupations Code, by adding Section 451.255, as follows:

Sec. 451.255. EMERGENCY SUSPENSION. (a) Requiresthe Advisory Board of Athletic
Trainers (board), or athree-member committee designated thereby, to temporarily suspend the
license of alicense holder should evidence or information indicate that continued practice by
that license holder condtitutes a continuing and imminent threat to public welfare.

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspengon within a certain time frame.

SECTION 9. Amends Chapter 455F, Occupations Code, by adding Section 455.254, as follows:

Sec. 455.254. EMERGENCY SUSPENSION. (a) Requires TDH to temporarily suspend
the certificate of regigtration of a massage thergpist should evidence or information indicate that
continued practice by that license holder congtitutes a continuing and imminent threeat to public
welfare.

(b) Authorizes the suspension of a certificate of registration without notice or hearing
on the complaint under certain circumstances.

(¢) Requires SOAH to hold preliminary and fina hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 10. Amends Chapter 502H, Occupations Code, by adding Section 502.356, as follows:

Sec. 502.356. EMERGENCY SUSPENSION. (a) Requiresthe Texas State Board of
Examiners of Marriage and Family Therapists, or a three-member committee designated
thereby, to temporarily suspend the license of alicense holder should evidence or information
indicate that continued practice by that license holder condtitute a continuing and imminent
threat to public welfare,

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 11. Amends Chapter 503, Occupations Code, by adding Subchapter K, asfollows:
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SUBCHAPTER K. ADMINISTRATIVE PENALTY

Sec. 503.501. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizesthe Texas
State Board of Examiners of Licensed Counsdors (board) to impose an adminitrative penaty
on alicense holder who violates this chapter or arule or order thereof.

Sec. 503.502. AMOUNT OF ADMINISTRATIVE PENALTY. (& Edgablishesthat the
pendlty, with each day counting as a separate violation, ranges from $50 to $5000 per violation.

(b) Specifiesthe rlevant criteriarequired to be factored into the calculation of the
pendty.

Sec. 503.503. REPORT AND NOTICE OF VIOLATION AND PENALTY.
(@ Authorizes the commissioner or the commissioner’s designee to inform the board of a
violation and recommend the impaosition and amount of an adminidrative pendty.

(b) Reguiresthe commissioner or the commissioner’ s designee to provide, within 14
days of the report’ sissuance, the person with awritten notice that includes a summary
of the dleged violation, the recommended adminigirative pendty, and either information
on the person’ s right to a hearing or the amount of the pendty or both.

Sec. 503.504. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Authorizesthe
person, within 10 days, to accept the determination and pendty or request a hearing.

(b) Requiresthe board to gpprove the determination and impose the pendlty if the
person accepts the determination and penalty.

Sec. 503.505. HEARING. Requiresthe commissioner or the commissioner’s designee to set
ahearing under certain circumstances and to provide written notification of the hearing to the
person. Requires an adminigtrative law judge of SOAH to hold the hearing and to promptly
issue a decisgon on the violaion and the pendty.

Sec. 503.506. DECISION BY BOARD. Authorizes the board to determine, based on
certain criteria, whether aviolation occurred. Requires the board’ s order to include information
on the person’ sright to judicia review of the order.

Sec. 503.507. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (a) Requires
the person, within 30 days of the board’ s order becoming find, either to pay the pendty or to
filefor judicid review or both.

(b) Authorizes a person filing for judicid review under Subsection (a) to stay
enforcement of a pendty in one of two ways. ether by paying the pendty into an
escrow account or provide the court with an appropriate bond; or to request the court
to say enforcement of the pendty by filing a sworn affidavit Sating lack of financid
ability to pay the pendty and providing it to the commissioner of public hedlth or the
commissioner’ s designee by certified mal.

(¢) Authorizesthe commissoner or the commissioner’ s designee to contest the affidavit
within a gpedified time frame.

(d) Requiresthe court to hold a hearing on the affidavit and to stay enforcement of the
pendty upon verification of facts dleged in the affidavit of inability to pay the pendty.
Specifies that the burden of proof is on the person filing the affidavit.

Sec. 503.508. COLLECTION OF PENALTY. Authorizesthe administrative pendty to be
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collected if it isnot paid and the enforcement of the pendty is not sayed. Authorizesthe
attorney generd to suefor collection of an unpaid pendty.

Sec. 503.509. DETERMINATION BY COURT. Authorizes the court to uphold, reduce, or
cancel the pendty depending upon whether it determines a violation has occurred.

Sec. 503.510. REMITTANCE OF PENALTY AND INTEREST. Requiresthe court to
order, when its judgment becomes find, that the gppropriate amount of the adminigtrative
pendty plus accrued interest be remitted to the person if the person paid the pendty is paid but
reduced or not upheld by the court. Providesthat the interest on such apendty accruesa a
certain rate. Requiresthat a certain time frame be used to calculate the administrative penalty.
Requires the court to order the release of a supersedeas bond when its order becomes fina if
the penalty is not upheld or to order the release of a supersedeas bond minus the amount by
which the pendty isreduced if the pendty is reduced.

Sec. 503.511. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 12. Amends Chapter 505J, Occupations Code, by adding Section 505.507, as follows:

Sec. 505.507. CRIMINAL PENALTY. Egablishesthat aperson knowingly acting asa
socia worker without holding arequired license commits a Class A misdemeanor.

SECTION 13. Amends Chapter 601G, Occupations Code, by adding Section 601.306, as follows:

Sec. 601.306. EMERGENCY SUSPENSION. (&) Requires TDH to temporarily suspend
the certificate of amedica radiologic technologist should evidence or information indicate that
continued practice by that certificate holder condtitutes a continuing and imminent thregt to
public welfare.

(b) Authorizes the suspension of a certificate without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspengon within a certain time frame.

SECTION 14. Amends Chapter 602F, Occupations Code, by adding Section 602.254, as follows:

Sec. 602.254. EMERGENCY SUSPENSION. (a) Requiresthe Texas Board of Licensure
for Professond Medica Physcigsin TDH, or a three-member committee designated thereby,
to temporarily suspend the license of alicense holder should evidence or information indicate
that continued practice by that license holder condtitute a continuing and imminent threet to
public welfare.

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspengon within a certain time frame.

SECTION 15. Amends Chapter 602G, Occupations Code, by adding Section 602.3015, as follows:

Sec. 602.3015. CIVIL PENALTY. () Establishesacivil penalty of not more than $5,000 a
day againg a person who violates this chapter or arule or order thereof.
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(b) Reguiresthe atorney generd to bring action for recovery of acivil pendty, a the
request of the Texas Board of Licensure for Professona Medica Physicigts.

SECTION 16. Amends Section 602.302, Occupations Code, to add that a person commitsaclass A,
rather than B, misdemeanor if the person knowingly practices medica physics or a specidty of medica
physics without holding the required license. Makes a nonsubstantive change and redesignates
Subdivisons (1) and (2) as (3) and (4).

SECTION 17. Amends Chapter 6031, Occupations Code, by adding Section 603.408, as follows:

Sec. 603.408. EMERGENCY SUSPENSION. (a) Requiresthe Texas State Board of
Examiners of Perfusionists (board), or athree-member committee designated thereby, to
temporarily suspend the license of alicense holder should evidence or information indicate that
continued practice by that license holder condtitutes a continuing and imminent threeat to public
welfare,

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and fina hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 18. Amends Chapter 603J, Occupations Code, by adding Section 603.4515, as follows:

Section 603.4515. CIVIL PENALTY. (@) Establishesacivil penaty of not more than $5,000
aday againgt a person who violates this chapter or arule or order of this chapter.

(b) Requires the attorney generd to bring action for recovery of acivil pendty, at the
request of the Texas State Board of Examiners of Perfusonists,

SECTION 19. Amends Chapter 603, Occupations Code, by adding Subchapter K, asfollows:
SUBCHAPTER K. ADMINISTRATIVE PENALTY

Sec. 603.501. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizesthe Texas
State Board of Examiners of Perfusionists (board) to impose an adminigtrative pendty on a
license holder who violates the rules or orders of this chapter.

Sec. 603.502 AMOUNT OF ADMINISTRATIVE PENALTY. (a) Edtablishesthat the
pendty, with each day counting as a separate violation, ranges from $50 to $5,000 per
violation.

(b) Specifiesthe rdevant criteriarequired to be factored into the cdculation of the
pendty.

Sec. 603.503. REPORT AND NOTICE OF VIOLATION AND PENALTY.
(@ Authorizes the commissioner or the commissoner’s designee to inform the board of a
violation and to recommend the imposition and amount of an adminidrative penaty.

(b) Requiresthe commissioner or the commissioner’ s desisgnee to provide, within 14
days of the report’ s issuance, the person with a written notice that includes a summary
of the aleged violation, the recommended adminidrative pendty, and either information
on the person’ s right to a hearing or the amount of the pendty or both.

Sec. 603.504. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Authorizesthe
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person, within 10 days, to accept the determination and penalty or to request a hearing.

(b) Requires the board to approve the determination and to impose the pendty if the
person accepts the determination and penalty.

Sec. 603.505. HEARING. Requiresthe commissioner or the commissioner’s designee to set
ahearing under certain circumstances and to provide written notification of the hearing to the
person. Requires an adminigtrative law judge of SOAH to hold the hearing and to promptly
issue a decisgon on the violaion and the pendty.

Sec. 603.506. DECISION BY BOARD. Authorizes the board to determine, based on
certain criteria, whether aviolation occurred. Requires the board’ s order to include information
on the person’ sright to judicia review of the order.

Sec. 603.507. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (a) Requires
the person, within 30 days of the board’s order becoming find, either to pay the pendty or to
filefor judicid review or both.

(b) Authorizes a person filing for judicid review under Subsection (a) to say
enforcement of a pendty in one of two ways. ether by paying the pendty into an
escrow account or provide the court with an appropriate bond; or to request the court
to say enforcement of the pendty by filing a sworn affidavit Sating lack of financid
ability to pay the pendty and providing it to the commissioner of public hedth by
certified mail.

(¢) Authorizesthe commissoner or the commissioner’s designee to contest the affidavit
within a gpedified time frame.

(d) Requiresthe court to hold a hearing on the affidavit and to stay enforcement of the
pendty upon verification of facts dleged in the affidavit of inability to pay the pendty.
Specifies that the burden of proof is on the person filing the affidavit.

Sec. 603.508. COLLECTION OF PENALTY. Authorizesthe administrative pendty to be
collected if it isnot paid and the enforcement of the pendty is not sayed. Authorizesthe
attorney generd to sue for collection of an unpaid pendty.

Sec. 603.509. DETERMINATION BY COURT. Authorizes the court to uphold, reduce, or
cancel the penalty depending upon whether it determines that a violation has occurred.

Sec. 603.510. REMITTANCE OF PENALTY AND INTEREST. Requiresthe court to
order, when its judgment becomes find, that the appropriate amount of the administrative
pendty plus accrued interest be remitted to the person if the person paid the pendty is paid but
reduced or not upheld by the court. Providesthat the interest on such apendty accruesa a
certain rate. Requiresthat a certain time frame be used to calculate the adminigrative penalty.
Requires the court to order the release of a supersedeas bond when its order becomesfind if
the penalty is not upheld or to order the release of a supersedeas bond minus the amount by
which the pendty isreduced if the pendty is reduced.

Sec. 603.511. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 20. Amends Chapter 605H, Occupations Code, by adding Section 605.3535, as follows:

Sec. 605.3535. EMERGENCY SUSPENSION. (a) Requiresthe Texas Board of Orthotics
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and Progthetics, or athree-member committee designated thereby, to temporarily suspend the
license of alicense holder should evidence or information indicate that continued practice by
that license holder congtitutes a continuing and imminent threet to public welfare.

(b) Authorizes the suspenson of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and fina hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 21. Amends Chapter 605H, Occupations Code, by adding Section 605.356, as follows:

Sec. 605.356 CRIMINAL PENALTY. Establishesthat a person who knowingly practices,
attempts to or offers to practice, orthotics or prosthetics without holding a required license
commits a Class A misdemeanor.

SECTION 22. Amends Chapter 605, Occupations Code, by adding Subchapter 1, asfollows:
SUBCHAPTER |. ADMINISTRATIVE PENALTY

Sec. 605.401. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizes the Texas
Board of Orthotics and Prosthetics (board) to impose an adminigtrative penaty on alicense
holder who violates the rules or orders of this chapter.

Sec. 605.402 AMOUNT OF ADMINISTRATIVE PENALTY. (a) Establishesthat the
pendty, with each day counting as a separate violation, ranges from $50 to $5,000 per
violation.

(b) Specifiesthe rdevant criteriarequired to be factored into the cdculation of the
pendty.

Sec. 605.403. REPORT AND NOTICE OF VIOLATION AND PENALTY.
(@ Authorizes the commissioner or the commissoner’s designee to inform the board of a
violation and recommend the impaosition and amount of an adminidrative penaty.

(b) Requiresthe commissioner or the commissioner’ s designee to provide the person,
within 14 days of the report’ s issuance, with awritten notice that includes a summary of
the aleged violation, the recommended administrative pendty, and either information
on the person’ sright to a hearing or the amount of the pendty or both.

Sec. 605.404. PENALTY TO BE PAID OR HEARING REQUESTED. (@ Authorizesthe
person, within 10 days, to accept the determination and pendty or request a hearing.

(b) Requiresthe board to approve the determination and impose the pendty if the
person accepts the determination and penalty.

Sec. 605.405. HEARING. Requiresthe commissioner or the commissioner’s designee to set
a hearing under certain circumstances and to provide written naotification of the hearing to the
person. Requires an administrative law judge of SOAH to hold the hearing and to promptly
issue a decison on the violaion and the pendty.

Sec. 605.406. DECISION BY BOARD. Authorizes the board to determine, based on

certain criteria, whether aviolation occurred. Requires the board’ s order to include information
on the person’ sright to judicia review of the order.
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Sec. 605.407. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (a) Requires
the person, within 30 days of the board's order becoming find, either to pay the pendty or to
filefor judicid review or both.

(b) Authorizes aperson filing for judicid review under Subsection (a) to say
enforcement of a pendty in one of two ways. ether by paying the pendty into an
escrow account or provide the court with an appropriate bond; or to request the court
to say enforcement of the pendty by filing a sworn affidavit Sating lack of financid
ability to pay the pendty and providing it to the commissioner of public hedth by
certified mail.

(¢) Authorizesthe commissoner or the commissioner’ s designee to contest the affidavit
within a gpedified time frame.

(d) Requiresthe court to hold a hearing on the affidavit and to stay enforcement of the
pendty upon verification of facts dleged in the affidavit of inability to pay the pendty.
Specifies that the burden of proof is on the person filing the affidavit.

Sec. 605.408. COLLECTION OF PENALTY. Authorizesthe administrative pendty to be
callected if it isnot paid and the enforcement of the pendty is not sayed. Authorizesthe
attorney generd to sue for collection of an unpaid pendty.

Sec. 605.409. DETERMINATION BY COURT. Authorizesthe court to uphold, reduce, or
cancel the penalty depending upon whether it determines a violation has occurred.

Sec. 605.410. REMITTANCE OF PENALTY AND INTEREST. Requiresthe court to
order, when its judgment becomes find, that the appropriate amount of the administrative
pendty plus accrued interest be remitted to the person if the person paid the pendty is paid but
reduced or not upheld by the court. Providesthat the interest on such apendty accruesa a
certain rate. Requiresthat a certain time frame be used to calculate the adminigrative penalty.
Requires the court to order the release of a supersedeas bond when its order becomesfind if
the penalty is not upheld or to order the release of a supersedeas bond minus the amount by
which the pendty isreduced if the pendty is reduced.

Sec. 605.411. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 23. Amends Chapter 701l, Occupations Code, by adding Section 701.408, as follows:
Sec. 701.408. EMERGENCY SUSPENSION. (a) Requiresthe Texas State Board of
Examiners of Dietitians (dietitians board), or a three-member committee designated thereby, to
temporarily suspend the license of alicense holder should evidence or information indicate that
continued practice by that license holder congtitutes a continuing and imminent threeat to public
welfare,

(b) Authorizes the suspension of alicense without notice or hearing on the complaint
under certain circumstances.

(¢) Requires SOAH to hold preliminary and find hearings regarding such atemporary
suspendgon within a certain time frame.

SECTION 24. Amends Chapter 701, Occupations Code, by adding Subchapter K, asfollows:

SUBCHAPTER K. ADMINISTRATIVE PENALTY
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Sec. 701.501. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizesthe
dietitians board to impose an adminigrative penaty on alicense holder who violates the rules or
orders of this chapter.

Sec. 701.502. AMOUNT OF ADMINISTRATIVE PENALTY. (8 Establishesthat the
pendty, with each day counting as a separate violation, ranges from $50 to $5,000 per
violation.

(b) Specifiesthe rdevant criteriarequired to be factored into calculation of the pendlty.

Sec. 701.503. REPORT AND NOTICE OF VIOLATION AND PENALTY.
(@ Authorizes the commissioner or the commissioner’ s designee to inform the dietitians board
of aviolaion and to recommend the imposition and amount of an adminidrative penalty.

(b) Requiresthe commissioner or the commissioner’s designee to provide, within 14
days of the report’ s issuance, the person with a written notice that includes a summary
of the aleged violation, the recommended adminidrative pendty, and either information
on the person’ s right to a hearing or the amount of the pendty or both.

Sec. 701.504. PENALTY TO BE PAID OR HEARING REQUESTED. (@ Authorizesthe
person, within 10 days, to accept the determination and penalty or to request a hearing.

(b) Requiresthe dietitians board to gpprove the determination and to impose the
pendty if the person accepts the determination and penalty.

Sec. 701.505. HEARING. Requiresthe commissioner or the commissioner’s designee to set
a hearing under certain circumstances and to provide written naotification of the hearing to the
person. Requires an adminigtrative law judge of SOAH to hold the hearing and to promptly
issue a decison on the violaion and the pendty.

Sec. 701.506. DECISION BY DIETITIANS BOARD. Authorizes the digtitians board to
determine, based on certain criteria, whether aviolation occurred. Requires the board' s order
to include certain information on the person’sright to judicid review of the order.

Sec. 701.507. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (&) Requires
the person, within 30 days of the board's order becoming find, ether to pay the penaty or to
filefor judicid review or both.

(b) Authorizesaperson filing for judicid review under Subsection (a) to Stay
enforcement of a pendty in one of two ways. ether by paying the pendty into an
escrow account or provide the court with an appropriate bond; or to request the court
to say enforcement of the pendty by filing a sworn affidavit Sating lack of financid
ability to pay the pendty and providing it to the commissioner or the commissoner’s
designee of public hedth by certified mail.

(¢) Authorizes the commissioner or the commissoner’ s desgnee to contest the affidavit
within a gpecified time frame.

(d) Requiresthe court to hold a hearing on the affidavit and to stay enforcement of the
pendty upon verification of facts aleged in the affidavit of inability to pay the pendlty.
Specifies that the burden of proof is on the person filing the affidavit.

Sec. 701.508. COLLECTION OF PENALTY. Authorizesthe administrative pendty to be
collected if it isnot paid and the enforcement of the pendty is not sayed. Authorizesthe
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attorney generd to sue for collection of an unpaid pendty.

Sec. 701.509. DETERMINATION BY COURT. Authorizesthe court to uphold, reduce, or
cancel the penalty depending upon whether it determines a violation has occurred.

Sec. 701.510. REMITTANCE OF PENALTY AND INTEREST. Requiresthe court to
order, when its judgment becomes find, that the appropriate amount of the administrative
pendty plus accrued interest be remitted to the person if the person paid the pendty is paid but
reduced or not upheld by the court. Providesthat the interest on such apendty accruesa a
certain rate. Requiresthat a certain time frame be used to calculate the adminigrative penalty.
Requires the court to order the release of a supersedeas bond when its order becomesfind if
the penalty is not upheld or to order the release of a supersedeas bond minus the amount by
which the pendty isreduced if the pendty is reduced.

Sec. 701.511. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 25. Amends Chapter 1952, Occupations Code, by adding Subchapter F, as follows:

Sec. 1952.251. IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizesthe
department to impose an adminigtrative pendty on a person registered under this chapter who
violates this chapter or arule or order adopted under this chapter.

Sec. 1952.252. AMOUNT OF ADMINISTRATIVE PENALTY. (@ Setsforth apenalty
range of $50 to $5,000 and provides that each day aviolation continues or occursis a separate
violation for the purpose of imposing a pendty.

(b) Requiresthe amount to be based on severd factors.

Sec. 1952.253. REPORT AND NOTICE OF VIOLATION AND PENALTY. (@)
Authorizes the commissioner or the commissoner’s designeg, if they find that a violation
occurred, to issue to the department a report stating certain facts and recommendations.

(b) Requires the commissioner or the commissoner’ s designee within acertain time
frame to give written notice of the report to the person. Requires the notice to include
certain information.

Sec. 1952.254. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Authorizes
the person, within a certain time frame, to accept the determination and recommended
adminidrative pendty of the commissioner or the commissioner’s designee or to meke a
request for a hearing on the occurrence of the violation, the amount of the penaty, or both.

(b) Requires the department by order, if the person accepts the determination and
recommended pendty of the commissioner or the commissioner’ s designee, to gpprove
the determination and impose the recommended pendty.
Sec. 1952.255. HEARING. () Requiresthe commissioner or the commissioner’s designee,
if the person requests a hearing or failsto respond in a timely manner to the notice, to set a
hearing and give written notice of the hearing to the person.
(b) Requires an adminigrative law judge of SOAHto hold the hearing.

(©) Requiresthe adminidrative law judge to make findings of fact and conclusions of
law and promptly issue to the department a proposa for a decision about the
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occurrence of the violation and the amount of a proposed adminigirative penalty.

Sec. 1952.256. DECISION BY DEPARTMENT. (@) Authorizes the department by order
and based on findings of fact, conclusons of law, and proposal for decision, to determine that a
violation occurred and impose an adminidrative pendty or to determine that a violation did not
occur.

(b) Requiresthe notice of the department’ s order given to the person to include a
satement of the person’s right to judicid review of the order.

Sec. 1952.257. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (@) Requires
the person within 30 days after the date the department’ s order becomes fina, to take certain
actions.

(b) Authorizes a person who files apetition for judicid review within a certain time
period to take certain actions regarding a stay of enforcement of the pendty.

() Authorizes the commissioner or the commissioner’ s designee, upon receipt of a
copy of an affidavit under Subsection (b) (2), to within a certain time frame file with the
court a contest to the affidavit.

(d) Requiresthe court to hold a hearing on the facts dleged in the affidavit as soon as
practicable and to stay the enforcement of the pendty on finding that the alleged facts
aretrue. Requires the person who files an affidavit to prove that the person is
financidly unable to pay the pendty and to give a supersedeas bond.

Sec. 1952.258. COLLECTION OF PENALTY. (a) Authorizesthe pendty to be collected
if the person does not pay the adminigtrative penaty and the enforcement is not stayed.

(b) Authorizes the attorney generd to sueto collect the pendty.

Sec. 1952.259. DETERMINATION BY COURT. (& Authorizesthe court, if the court
sugtains the determination that a violation occurred, to uphold or reduce the amount of the
adminigrative penaty and order the person to pay the full or reduced amount of the pendlty.

(b) Requiresthe court, if the court does not sustain the finding that a violation occurred,
to order that a pendty is not owed.

Sec. 1952.260. REMITTANCE OF PENALTY AND INTEREST. (& Requiresthe court
when a pendlty isreduced or not sustained to order, when the court’ s judgment becomes find,
that the appropriate amount plus accrued interest be remitted to the person.

(b) Providesthat the interest accrues at the rate charged on loans to depository
ingtitutions by the New Y ork Federd Reserve Bank.

(¢) Requiresthe interest to be paid for the period beginning and ending on certain
dates.

(d) Requiresthe court, if the person has a supersedeas bond and the penalty is not
upheld by the court, to order the release of the bond when the court’ s judgment
becomes find.

(&) Requiresthe court, if the person gave a supersedeas bond and the amount of the

penalty is reduced, to order the release of the bond after the person pays the reduced
amoun.
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Sec. 1952.261. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001, Government Code.

SECTION 26. Amends Chapter 1953, Occupations Code, by adding Subchapter G, as follows:
SUBCHAPTER G. ADMINISTRATIVE PENALTY

Sec. 1953.301 IMPOSITION OF ADMINISTRATIVE PENALTY. Authorizes the board
to impose an administrative penaty on a person registered under this chapter who violates this
chapter or arule or order adopted under this chapter.

Sec. 1953.302. AMOUNT OF ADMINISTRATIVE PENALTY. (a8 Setsforth the amount
limits for the adminigrative penaty and provides that each day a violation continues or occursis
aseparate violation for the purpose of imposing a pendty.

(b) Requiresthe amount to be based on certain factors.

Sec. 1953.303. REPORT AND NOTICE OF VIOLATION AND PENALTY. (a)
Authorizes the commissoner or the commissoner’ s designee, upon finding that aviolaion
occurred, to issue to the board a report stating certain facts and recommendations.

(b) Requires the commissioner or the commissoner’s designee, within a certain time
frame to give written notice of the report to the person. Requires the notice to include
certain information.

Sec. 1953.304. PENALTY TO BE PAID OR HEARING REQUESTED. (a) Authorizes
the person within a certain time frame to accept the determination and recommended
adminigrative pendty or make arequest for a hearing on the occurrence of the violation, the
amount of the penalty, or both.

(b) Requiresthe board by order, if the person accepts the determination and
recommended penalty of the commissioner or the commissioner’ s designee, to approve
the determination and impose the recommended pendty.

Sec. 1953.305. HEARING. (a) Requiresthe commissioner or the commissioner’s designee,
if the person requests a hearing or fails to respond in atimely manner to the notice, to set a
hearing and inform the person in writing.

(b) Requires an adminigtrative law judge of SOAH to hold the hearing.

(©) Requiresthe adminigrative law judge to make findings of fact and conclusons of
law and promptly issue to the board a proposal for a decision about the occurrence of
the violation and the amount of a proposed adminigrative

pendlty.

Sec. 1953.306. DECISION BY BOARD. Authorizesthe board by order, and based on the
finding of fact, concluson of law and proposa for decison, to make certain determinations.

Sec. 1953.307. OPTIONS FOLLOWING DECISION: PAY OR APPEAL. (a) Requires
the person, within a certain time frame, to pay the adminigrative pendty or file a petition for
judicid review contesting the occurrence of the violation, the amount of the pendty, or both.

(b) Authorizes a person who files a petition for judicid review, within a certain time
frame, to take certain actions relating to the staying of enforcement of the pendty.
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(¢) Authorizesthe commissioner or the commissioner’s desgnee, under certain
circumgances to file with the court, within a cartain time frame, a contest to the
afidavit.

(d) Requiresthe court to hold a hearing on the facts dleged in the affidavit as soon as
practicable and to stay the enforcement of the pendty on finding that the aleged facts

aretrue. Providesthat the person who files and affidavit must prove that the person is
financialy unable to pay the penalty and to give a supersedeas bond.

Sec. 1953.308. COLLECTION OF PENALTY. (& Authorizesthe administrative pendty to
be collected if the person does not pay the pendty and the pendty is not stayed.

(b) Authorizes the attorney generd to sue to collect the pendlty.

Sec. 1953.309. DETERMINATION BY COURT. (a) Authorizesthe court, if it sustainsthe
determination that a violation occurred, to uphold or reduce the amount of the penaty and
order the person to pay the full or deduced amount of the penalty.

(b) Reguiresthe court, if it does not sustain the finding that a violation occurred, to
order that a pendty is not owed.

Sec. 1953.310. REMITTANCE OF PENALTY AND INTEREST. (d) Requiresthe court,
if the pendty is reduced or not upheld, to order that the gppropriate amount plus accrued
interest be remitted to the person.

(b) Providesthat the interest accrues at the rate charge on loans to depository
ingtitutions by the New Y ork Federd Reserve Bank.

() Requirestheinterest to be paid for acertain period.

(d) Requiresthe court, if the person gave a supersedeas bond and the pendlty is not
upheld by the court, to order the release of the bond after the person pays the reduced
amount.

(&) Requiresthe court, if the person gave a supersedeas bond and the amount of the
penalty is reduced, to order the release of the bond after the person pays the reduced
amount.

Sec. 1953.311. ADMINISTRATIVE PROCEDURE. Providesthat a proceeding under this
subchapter is a contested case under Chapter 2001 (Administrative Procedure), Government
Code.

SECTION 27. Amends Article 4413(51), V.T.C.S,, by adding Sections 13D and 13E, asfollows:

Sec. 13D. EMERGENCY SUSPENSION. (a) Requires the Council on Sex Offender
Treatment (council), or athree-member committee designated thereby, to temporarily suspend the
regisiration of a person registered under this Act if the council or committee determines from the
evidence or information presented to it that continued practice by the person would condtitute a
continuing and imminent threat to public wefare,

(b) Authorizesthe suspensionof aregigration without notice or hearing on the complaint
under certain circumstances.

() Requires SOAH to hold prdiminary and fina hearings regarding such a temporary
suspendgon within a certain time frame.
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Sec. 13E. ADMINISTRATIVE PENALTY (a) Authorizes the council to impose an
adminidraive penalty on a regitration holder who violates this chapter or the rules or orders
thereof.

(b) Egablishes that the penalty, with each day counting as a separate violation, ranges
from $50 to $5,000 per violation. Specifies the relevant criteria required to be factored
into the cdculation of the pendty.

(c) Authorizes the commissioner of public hedth or the commissoner’s designes, if the
commissioner or thecommissioner’ sdesi gneedeterminesthat aviolaionoccurred, to issue
to the council areport stating certain information.

(d) Requiresthe commissioner or the commissoner’s designee, within 14 days &fter the
date the report is issued, to give written notice of the report to the person. Requiresthe
notice to include certain information.

(&) Authorizes the person, within 10 days, to accept the determination and penalty or to
request a hearing.

(f) Requires the council by order, if the person accepts the determination and
recommended pendty of the commissioner or the commissioner’s designee, to approve
the determination and impose the recommended penalty.

(g) Edablishesthe circumstances under which the commissoner or the commissoner’s
designeeisrequired to set a hearing.

(h) Requires an adminidrative law judge of SOAH to hold the hearing.

(i) Requires the adminigtrative law judge to issue a proposd for a decison on the
determination of aviolation and the amount of the adminigtrative pendty.

() Authorizes the council to determine, based on certain criteria, whether a violation
occurred.

(k) Requiresthe council’s order to indude information on the person’s right to judicid
review of the order.

() Requiresthe person to pay the pendty or file for judicid review within 30 days of the
council’ s order becoming find.

(m) Authorizesapersonfiling for judicia review to pay the pendty into an escrow account
or to provide the court with an appropriate bond to stay enforcement of the penalty.
Authorizes the person to request the court to stay enforcement of the pendty by filing a
sworn afidavit gating lack of finandia ability to pay the penalty and providing it to the
commissoner or the commissioner’s designee by certified mall.

(n) Authorizes the commissoner or the commissoner’ sdesignee  to contest the affidavit
within a gpecified time frame.

(o) Requiresthe court to hold ahearing on the affidavit and to render adecision. Specifies
that the burden of proof is on the person filing the affidavit.

(p) Authorizesthe atorney generd to sue for collection of an unpaid pendty.

(q) Authorizesthe court to uphold, reduce, or cancel the pendty depending upon whether
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it determines aviolation has occurred.

() Requiresthe court to remit money paid, plusinterest, if the pendty is not upheld or the
amount is reduced.

(9 Requiresthe court to release the supersedeas bond if the pendty is not uphdd for if
the penalty amount is reduced, after the person has paid the reduced amount.

(t) Specifies that a proceeding under this subchapter is a contested case under Chapter
2001 (Adminigtrative Procedure), Government Code.
SECTION 28. (a) Effective date: September 1, 2003.

(b) Makes prospective the gpplication of the changes in law made to Sections 505.507,
602.302, and 605.356, Occupations Code.

(c) Makes prospective the changes in law made by this Act to the imposition of an
adminigrative or civil pendty.

SUMMARY OF COMMITTEE CHANGES

In SECTION 5: Providesthat the commissioner’ s designee may aso take certain actions assigned to
the commissioner in the origind bill in Sections 401.553-401.557, Occupations Code.

In SECTION 6: Grants arespongbility to the State Committee of Examinersin the Fitting and
Dispensing of Hearing Ingruments that was originaly granted to TDH in the origind hill
and specifies that a certain subcommittee be made up of committee members.

In SECTION 7: Makes a person subject to a $5,000 fine, rather than the $1,000 fine specified in the
origind hill, arule of the committee, rather than TDH or the TBH. Grantsthe
committee the authority to make a request, rather than TDH.

In SECTION 11: Raisesthelimit of an adminigtrative penaty to $5,000 from $500 in Section
503.502, Occupations Code. Provides that the commissioner’ s designee may aso
take certain actions assgned to the commissioner in the origind bill in Sections
503.503-503.504 and 503.507, Occupations Code.

In SECTION 12: Specifiesthat acertain offenseisaClass A, rather than Class B, misdemeanor.

In SECTION 15: Raisesthelimit on acivil penaty to $5,000 per day, from the $1,000 per day
gpecified in the origind. Deletes TDH from those entities authorized to make a certain
request from the attorney generd.

In SECTION 16: Adds the word “knowingly” before descriptions of certain offenses.

In SECTION 18: Changesthe limit on acivil pendty to $5,000 per day from the 1,000 per day
gpecified in the origind. Deletes TDH from those entities authorized to make a certain
request from the attorney generd.

In SECTION 19: Raisesthelimit of an administrative pendty to $5,000 from $500. Provides that the

commissioner’s designee may dso take certain actions assgned to the commissioner in
the original bill in Sections 603.503-603.505, Occupations Code.
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In SECTION 21: Changes the classfication of an offense under this subsection from aClass B
misdemeanor to a Class A misdemeanor.

In SECTION 22: Raisesthelimit of an administrative pendty to $5,000 from $500. Provides that the
commissoner’ s designee may aso take certain actions assigned to the executive
director in the origind hill.

In SECTION 24: Raisesthe limit of an adminigtrative pendty to $5,000 from $500. Providesthat the
commissioner’ s designee may dso take certain actions assgned to the commissioner in
the origind bill.

Redesignates SECTION 25 in As Filed, as SECTION 27 in Substitute.

Adds new proposed SECTION 25 amending Chapter 1952, Occupations Code, and SECTION 26
amending Chapter 1953, Occupations Code.

Redesignates SECTION 26 in origind bill as SECTION 28 in subgtitute.

In SECTION 27: Replaces“registration holder” with “person registered under this Act” relating to
temporary emergency suspension.

In SECTION 28: Adds the changes made by this Act to Sections 505.507 and 605.356 to the
prospective clause contained in Subsection (b) of this SECTION.
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